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Rule 1, F.R. Civ. P. 


Issues Presented 


(1) 


Whether Section 12-309, District of 
Columbia Code (1967), and the evidence 
presented to the close of plaintiff's 
case-in-chief, required the direction 
of a verdict in favor of defendant 
District of Columbia. 


(0) 


Whether the contract of insurance 

between The Travelers Indemnity Company 
and plaintiff, and the evidence presented 
to the close of plaintiff's case-in-chief, 
required the direction of a verdict in 

favor of Travelers. 


(TI) 


Whether the transcript of the trial 
demonstrates that substantial justice 
was afforded plaintiff in the District 
Court. 


This case has not previously been before 
this Court under this or any other title. 


References to Rulings 


(I.) The District of Columbia 


Grounds for directed verdict 

in its favor considered and 

stated at Tr. 297 (A. 145e); 

Tr. 298 (A. 145f); Tr. 308-311 
(A. 149a-149d); Tr. 313 (A. 150). 


(Il.) The Travelers Indemnity Company 


Grounds for directed verdict 

jn its favor considered and 

stated at Tr. 293-300 (A, 145a-g, 
146); Tr. 307 (A. 149); Tr. 308 
(A. 149a); Tr. 313 (A. 150). 


(Ill.) All Defendants | 


Failure to render substantial 
justice evidenced at Tr. 304 

(A. 148); Tr. 311 (A. 149d); 

Tr. 313 (A. 150); Tr. 399 (A. 192); 
Tr. 400 (A. 193). ; 


(All rendered on October 31, 1968) 


Statement of the Case 


Nature of the Case 

This is an action for damages to the property and injury 
to the health of plaintiff, owner of certain real property in 
the District of Columbia. There are three defendants: (1) 
William A. Corvick, a construction contractor whose negligence, 
willfulness, or malice while performing a contract is alleged 
to have resulted in the damages and injuries plaintiff complains 
of; (2) the District of Columbia, under whose contract, allegedly 
negligent direction and supervision Corvick and others executed 
a municipal sewer plan; and (3) Travelers Indemnity Company, 
plaintiff's insurer under a "homeowner's policy, "' that plaintiff 
alleges was breached when Travelers denied a claim for damages 
to her property sustained during and after execution of the sewer 


plan. 


Course of Proceedings 


The complaint was filed in the United States District Court 
for the District of Columbia on October 27, 1966, and came up 
for trial on October 24, 1968, before McGarraghy, J. The case 
js before this Court for the first time on appeal from judgments 


entered below. 


C. Disposition Below 


The District Court entered judgment upon a jury verdict in 


favor of defendant Corvick and upon directed verdicts in : 
favor of defendants District of Columbia and Travelers 
Indemnity Company on October 31, 1968. The District Court 
denied plaintiff's motion for relief under Rule 60(b), FR. 
Civ. P., on January 21, 1969. 
D. Relevant Facts 

Plaintiff Alda Lee Souza is the owner of certain real 
property located at 3532 Massachusetts Avenue, N.W., in the 
District of Columbia. Before commencement of the operations 
described herein the real and personal property at that address 


was in good condition. Defendant District of Columbia is the 


municipal government of the City of Washington. Defendant William 


A. Corvick is a construction contractor, doing business as William 


A. Corvick Construction Company, who at the times here in 
question was engaged in certain sewer construction work under 
contract with the District of Columbia. The work included 
excavation and other operations in the streets and alleys near 
or bordering on the plaintiff's property. Defendant Travelers 
Indemnity Company is an insurance company with which, during 
the times in question, plaintiff had an in-force aoe of 
jnsurance providing a total of $170,000 "all risk" coverage for 


her dwelling and appurtenant structures and "specific peril" 


coverage for unscheduled personal property contained therein. 


The District of Columbia adopted a storm sewer 
construction program and thereafter engaged by letter contract 
a number of contractors to execute the program. Corvick was 
one of the contractors so employed. In the spring of 1964 and 
through the following winter, Corvick and his employees, under 
the continuous direction, supervision and inspection of a District 
of Columbia employee, dug numerous trenches and placed 
various devices, lines and conduits in and below the streets 
and alleys near and bordering plaintiff's dwelling. Many exca- 
vations exceeded three feet in width and thirteen feet in depth. 
To reach the earth under the pavement in streets and alleys, 
and to break and move the earth and rock beneath, Corvick used 
many pieces of heavy machinery, including trucks, scoop shovels, 
air hammers, and a large "Arrow Tamper. " Use of these 
devices caused severe earth vibrations, concussions and reports. 
(The "Arrow Tamper" alone was a heavy machine which hydrauli- 
cally propelled a 1, 100 pound chisel-headed drop-weight into the 
concrete road surface at a rate of fifty times per minute.) As 
a result of the vibrations, concussions, reports and other con- 
sequences of Corvick's operations, plaintiff's dwelling and 


appurtenant structures suffered severe structural and decoration 


damages, including split walls, both interior and exterior, 


cracked plaster, displaced floors, sills pulled away from 

the walls, and downspouts and eaves broken and pulled sey 
from the house. In addition, much of plaintiff's valuable 
antique china, crystal, and porcelain was shattered, eee 
or chipped beyond repair. | 


Despite Mrs. Souza's frequent requests, pleas and 
entreaties for modification of operations to both Corvick and 
| 
District of Columbia officers and employees, Corvick and the 


’ District negligently, and/or wilfully, and/or maliciously 
continued work without regard to the damages being inflicted 
upon plaintiff's property or to injuries to her physical and 


emotional health by the manner of conduct of that work. 
‘ From the beginning of the course of the sewer 
excavation and construction work near or bordering on plain- 


tiff's property, officers and employees of the District of 


Columbia were informed of, investigated, photographed and 


inspected the damages in plaintiff's home. They were intimately 
informed of the location, nature and methods of the operations 
plaintiff claimed were causing the paragest In fact, these 
officers and employees were personally directing and inspecting 
those operations on the job site. The ses in question continued 
into the early months of 1965 and the resultant Boones con- 


tinued throughout the course of the operations and for many 


months thereafter. Besides the many personal contacts 
and telephone calls plaintiff had with officers and employees 
of the District throughout the time in question, on December 10, 
1965, she directed a lengthy letter including details of her 
damages, a description of the activities of the District claimed 
to have caused them, anda statement that "I do not wish to put 
this matter into the hands of a lawyer if it can be avoided." 
During all of the time in question, plaintiff's contract 
of insurance with defendant Travelers was in full force and paid 
up. Her first and succeeding notices of loss and claims for 
indemnity from Travelers were orally transmitted to its agent, 


Harry Breher, who repeatedly assured plaintiff that everything 


ttwouwld be taken care of."' Communications, inspections, and 


other contacts between insured and insurer continued until the 
fall of 1965, when atace: by letter dated November 30, 
1965, denied plaintiff's claims on the basis that "Investigation 
discloses no blasting materials were used in construction work, . - - 
Unfortunately, this cannot be considered blasting under terms 
of the policy. Ws 

Further relevant details are set out in the Argument, 
together with appropriate references to the Transcript (Appendix) 


or Exhibits. 


Summary of Arguments 


(1) 


Section 12-309, District of Columbia Code 
(1967), and the evidence presented to the 
close of plaintiff's case-in-chief, did not 
support the direction of a verdict in favor 
of defendant District of Columbia. 
(1) Substantial, rather than specific, 
compliance with the cited statute is 
all that is required. 


(2) Noncompliance with the cited 
statute is a matter of affirmative 
defense, the District of Columbia 
bearing the burden of proof on the 
issue. 


(3) The weight of the evidence 
adduced by the District of Columbia 
during its cross-examination of 
plaintiff's witnesses was not so 
overwhelming as to support the direc- 
tion of a verdict in favor of that 
defendant on an issue on which it had 
the burden of proof. 


(12) 


The contract of insurance between The 
Travelers Indemnity Company and plaintiff, 
and the evidence presented to the close of 
plaintiff's case-in-chief, did not support a 
directed verdict in favor of Travelers. 


directed verdict 15 *\°- 


(1) 


The transcript of the trial demonstrates that 
substantial justice was not afforded plaintiff 
in the District Court. 


(1) 


Section 12-309, District of Columbia 
Code (1967), and the evidence presented 
to the close of plaintiff's case-in-chief, 
did not support the direction of a verdict 
jn favor of defendant District of Columbia. 


At the close of plaintiff's case-in-chief, the District 
Court ruled that Section 12-309, D.C. Code (1967), barred the 
maintenance of plaintiff's action against the District of Columbia. 
The Court dismissed that defendant from further participation in 
the trial [Tr. 313, A. 150] and later directed a verdict in its favor 
[Tr. 399, A. 192], Plaintiff contends that for the following reasons, 
treated in detail immediately following, the Court's ruling was 


erroneous: 


{3} Substantial, rather than specific, 
compliance with the cited statute is 
all that is required. 


(2) Noncompliance with the cited statute 
is a matter of affirmative defense, the 
District of Columbia bearing the burden 
of proof on the issue. 


(3) The weight of the evidence adduced 
by the District of Columbia during its 
cross-examination of plaintiff's witnesses 
was not so overwhelming as to support 
the direction of a verdict in favor of that 
defendant on an issue on which it had the 
burden of proof. 


Substantial Compliance 


Courts that have ruled upon the application of Section 


12-309 and its predecessor statutes generally have required a high 


degree of compliance with the letter of the statute. See, e. Be» 


= = 


McDonald v. District of Columbia, 95 App. D.C. 305, 221 F. 2d 860 


(1955). Nevertheless, reviewing Courts have sought to temper the 
harshness of a strict-compliance requirement in cases where the 
District, through its officers or employees, had such reasonably 
immediate and relatively complete knowledge of the conditions or 
activities in question that one could not equitably say that the District 
was "without notice" that it would be held to account for injuries 
allegedly resulting from them. Thus, in Dixon v. District of Columbia, 
168 A. 2d 905 (D.C. Mun. App. 1961), plaintiff's notice was sufficient 
even though it alleged a defective sidewalk in front of certain 
premises, but it was later shown that the operative defect was in a 
nearby gutter, rather than in the sidewalk. See also Hurd'v. District 
of Columbia, 106 A.2d 702 (D.C. Mun. App. 1954). 

Perhaps most instructive on the issue of sufficiency 
of notice is Stone v. District of Columbia, 237 F.2d 28, 103 U.S. 

| 
App. D.C. 72 (1956), an action against the District of Columbia for 
! 

jnjuries received when plaintiff tripped on a manhole cover allegedly 
defectively maintained by the District. The Court said: 

Within two months after the accident, the 

District had interviewed the witnesses to 

the accident and taken pictures of the site. | 

These events show that there was no prejudice 

to the District from plaintiff's error... - 

In a case such as the instant one, in which 

the right site was discovered and there is no. 

assertion that plaintiff deliberately sought to 

mislead the District, notice fully complies 


with the purpose of the statute when it pin- 
points the locale with sufficient accuracy SO © 


a 


that an investigation starting from the notice 

could reasonably be expected to uncover the 

available information. Such, on the face of 

the record, was this case. If -- despite deter- 

mination of the right spot and location of the 

witnesses -- the District wished to claim preju- 

dice, it was up to the District to make a record 

on that point. (at 31). 

But Stone is important for still another reason, for 
jt also stands for the proposition that in certain limited situations 
effective notice can be given, without specific delegation, to an 
official other than the one set forth in the statute. In Stone, a letter 
from plaintiff's attorney, timely but inaccurate as to the location of 
the allegedly defective manhole cover, was forwarded to the "Corpo- 
ration Council" [sic] of the District, rather than to the "Commis- 
sioners."' The Court said (237 F. 2d at 30): "Congress could hardly 
have intended that failure to observe such an idle formality should 
cause a claimant to be denied his day in Court." 

In Hershfeld v. District of Columbia, 254 F.2d 774 


(D.C. C. 1958), this Court again applied the statute to do substantial 


justice toa plaintiff with a meritorious claim. The Hershfeld 


writing had been addressed "Engineer Dept. D. of C.'' The Court said: 


The factor that we think controls this 
case is not the address that appellant 
placed on her notice nor its initial 
receipt but the fact that the notice was 
actually received in time by the office 
which, under Stone, can effectively 
receive such notice so as to satisfy the 
statutory requirements. . - such an 


application of the statute conforms to 

its purpose to protect the District while 

it avoids a verbalistic ruling that injures 

meritorious claimants. 254 F.2d 774, 776. 

The instant case is clearly of the ''no prejudice" variety: 
one in which, if permitted to do so, the jury might have found that 
the District of Columbia and its officers and employees were so 
timely made aware of, so intimately informed about, and “5 well 
equipped to investigate, the allegedly injurious conditions and acti- 
vities and the alleged damages, that the District of Columbia could 
in no way be prejudiced by the plaintiff's failure strictly ee comply 
with the letter of §12-309. The Transcript is filled with uncontroverted 
testimony that would support such a finding: Mrs. Souza called Mr. 
Hannon, a supervisory engineer jn the Department of Sanitary Engineering 
on June 4, 1964 [Tr. 13-14, A. 54-55]. He visited her four, five, or 
six times [Tr. 15, A. 56] in June and ensuing weeks, inspecting the 
damage and taking photographs of it [Tr. 14, A. 55]. He inace notes 
and reports of his visits [Tr. 310, A. 149c]. Throughout a construc- 
tion work a District inspector, Mr. McCarthy, was on the scene 


| 
supervising contractor operations [Tr. 348, A. 172]. Mr. Kelly, a 


Safety Inspector for the District of Columbia, visited Mrs. Souza 
| 


after reviewing the exterior damage to her property [Tr 15-16, 


A. 56-57]. While the construction work and the damage still continued, 
Mrs. Souza wrote to the District's Chief of Sanitary Engineering 


[Tr. 17, A.58], detailing her plight and begging his assistance. He 


responded [Tr.17, A.58, Pl. Ex. 7, A. 49], promising a visit by 
another District officer. But the jury was never afforded the 


opportunity to consider this evidence. 


Burden of Proof 
The very nature of the bar to actions contained in 

§12-309 has prompted the Congress that created and the courts that 
have encountered this statute and its predecessor to be especially 
alert to its procedural significance. Thus, the Municipal Court of 
Appeals for the District of Columbia affirmed a judgment for per- 
sonal injuries in favor of a plaintiff, despite the contention by the 
District of Columbia that since the plaintiff had neither alleged nor 


proven that she had given the notice required by the predecessor 


statute [§12-208 D.C. Code (1951)], the District was entitled to a 


directed verdict at the close of her case. The highest municipal 
court of the District of Columbia reasoned: 


The District offered no evidence but 

stood on its motion for a directed 

verdict, made at the close of plaintiff's 
case. . . . The District would have us rule 
“that compliance with the statute must be 
alleged and proved as a necessary part of 
the plaintiff's case.'"' In effect the argu- 
ment is that plaintiff is out of court because 
of a jurisdictional omission or defect. 


The contention fails utterly when we refer 
to the history of this legislation. As first 
introduced in Congress the bill provided 
that "no such action shall be maintained, 


etc.,'' unless the claimant shall allege 

and prove giving of notice. But the 
proscriptive language was deliberately 
stricken from the bill by the House Com- 
mittee and was no part of the section as 
finally enacted. It would be wrong, against 
the legislative intent, and unfair to the pub- 
lic for the courts to erect a jurisdictional 
barrier which Congress has considered 

and rejected. 


. «We rule, as did the trial court, 

that this was a matter of affirmative 
defense. F.W. Woolworth Co. v. Stoddard, 
156 A. 2d 299, 231 (App. D.C. 1959) 
[emphasis added]. 


Thus, the question becomes, simply "Had the District 


of Columbia, by the close of the plaintiff's case, sustained its 


burden of proving noncompliance, so that a verdict might properly 


be directed in its favor?'' The answer can only be ''No." 


Weight of the Evidence 


Since the effect of granting a motion for directed 


verdict is to deny a party the determination of facts by a jury, 


the standard applied to the motion for a directed verdict is always 
very strict. See Barron and Holtzoff (Wright ed.) Federal Practice 
and Procedure, Vol, 2B, §1075, pp. 375 ff, (1961). The trial court 
must view the evidence and all inferences that might be anno from 


jt most favorably to the party defending against the motion, and 


the standards to be applied by the reviewing court is the same. 
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responded [Tr.17, A. 58, PlEx. 7, A. 49], promising a visit by 
another District officer. But the jury was never afforded the 


opportunity to consider this evidence. 


Burden of Proof 
The very nature of the bar to actions contained in 

§12-309 has prompted the Congress that created and the courts that 
have encountered this statute and its predecessor to be especially 
alert to its procedural significance. Thus, the Municipal Court of 
Appeals for the District of Columbia affirmed a judgment for per- 
sonal injuries in favor of a plaintiff, despite the contention by the 
District of Columbia that since the plaintiff had neither alleged nor 


proven that she had given the notice required by the predecessor 


statute [§12-208 D.C. Code (1951)], the District was entitled to a 


directed verdict at the close of her case. The highest municipal 
court of the District of Columbia reasoned: 


The District offered no evidence but 

stood on its motion for a directed 

verdict, made at the close of plaintiff's 
case. ... The District would have us rule 
“that compliance with the statute must be 
alleged and proved as a necessary part of 
the plaintiff's case."' In effect the argu- 
ment is that plaintiff is out of court because 
of a jurisdictional omission or defect. 


The contention fails utterly when we refer 
to the history of this legislation. As first 
introduced in Congress the bill provided 
that ''no such action shall be maintained, 


etc.,"' unless the claimant shall allege 

and prove giving of notice. But the 
proscriptive language was deliberately 
stricken from the bill by the House Com- 
mittee and was no part of the section as 
finally enacted. It would be wrong, against 
the legislative intent, and unfair to the pub- 
lic for the courts to erect a jurisdictional 
barrier which Congress has considered 

and rejected. 


... .We rule, as did the trial court, 

that this was a matter of affirmative 

defense. F.W. Woolworth Co. v. Stoddard, 

156 A. 2d 299, 231 (App. D.C. 1959) 

[emphasis added]. 
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Thus, the question becomes, simply "Had the District 


of Columbia, by the close of the plaintiff's case, sustained its 


burden of proving noncompliance, so that a verdict might properly 


be directed in its favor?'' The answer can only be "No." | 


Weight of the Evidence 


Since the effect of granting a motion for directed 
| 


verdict is to deny a party the determination of facts by a jury, 

the standard applied to the motion for a directed verdict is always 
very strict. See Barron and Holtzoff (Wright ed.) reir at Practice 
and Procedure, Vol. 2B, §1075, pp. 375 ff, (1961). The trial court 
must view the evidence and all inferences that might be eae from 


jt most favorably to the party defending against the motion, and 


the standards to be applied by the reviewing court is the same. 


Swearngin v. Sears, Roebuck & Co., 376 F.2d 637 (10th Cir. 1967); 


Jones & Laughlin Steel Corp. v. Matherne, 348 F.2d 394 (5th Cir. 
1965). It is widely held that the motion should be granted only when 
no reasonable man could reach a verdict jn favor of the party moved 
against. Carter v. Gorden Transport, Inc., 390 F.2d 44 (5th Cir. 
1968), cert, den., 392 U.S. 927; Ryan Distributing Corp. v- Caley, 
147 F.2d 138 (3rd Cir. 1945), cert. den., 325 U.S, 859; Pinkewski v. 
Sherman Hotel, 313 F.2d 190 (1963). 

Yet the standard becomes even more strict when, as in the 
motion presented to the District Court in the instant case, the 
motion to dismiss is made by a party with the burden of proving an 
affirmative defensé. In Mihalchak v. American Dredging Co., 266 
F.2d 875 (3rd Cir., 1959), the court confronted the question in the 
context of plaintiff deckhand's appeal from a judgment against him 
in a Jones Act case, The District Court had denied plaintiff's 
motions for directed verdict at the close of evidence, for directed 
verdict after jury verdict against him, and for judgment not with- 
standing the verdict. The Third Circuit held that the denials were 
not abuse of discretion and affirmed, saying: 

The propriety of directing a verdict 

in appropriate situations in favor of 

the party imposed initially with the 

risk of non-production of evidence 


seems to be well settled. Yet though 
a motion for directed verdict in favor 


-8- 


of the proponent of an issue is cast 

in the same form as when made by the 
defending [other] party, it requires 

the judge to test the body of evidence, 
not for its insufficiency to support a 
finding but rather for its overwhelming 
effect. He must be able to say not only 
that there is sufficient evidence to 
support the finding, even though other 
evidence could support as well a 
contrary finding, but additionally 

that there is insufficient evidence for 
permitting any different finding. The 
ultimate conclusion that there is no 
genuine issue of fact depends not on a 
failure to prove at least enough so 

that the controverted fact can be 
inferred, but rather on making impossible 
any other equally strong inferences once 
the fact in issue is at least inferable. 


266 F.2d 875, 877. [emphasis added}. 
In the District Court, the District of Columbia relied 


upon plaintiff's own testimony on cross-examination to show that 


she had not complied with the letter of §12-309 ["MR. SUDA:.. - 


I questioned the plaintiff on these oral conversations, and she said 

she never indicated to Mr. Hannon that she was making a claim against 
the District of Columbia. . . ."J[Tr. 309-10, A.149b-cl. ‘Mrs. Souza 
may have said that she never indicated to Mr. Hannon that she was 
making a claim against the District of Columbia, but the transcript 
contains numerous items of testimony supporting the merece that 

the District of Columbia had notice of her damages and the fact that 
she was holding the District responsible for them. It as) such 


notice that brought Mr. Hannon and other D. C. officers and employees 


to Mrs. Souza's home to question her [Tr. 15, 16, A.56, 57], to 
photograph the damage to her dwelling [Tr. 14, A. 55], to inspect 

the work in progress [Tr. 348, A. 172], to order changes in the work 
procedures {[Tr. 341, A. 168], to transmit her claim to Corvick 

[Tr. 345, A. 171]. Would it have been impossible for the jury to 
have inferred from such testimony that Mrs. Souza was in fact 
making a claim against the District, and the District responding to 
that claim? Would it have been impossible for the jury to have found, 
were it given the opportunity, that in the confusion and emotion she 


demonstrated throughout the trial, Mrs. Souza did not realize that any 


one or all of innumerable telephone calls, personal entreaties, and 


letters she directed to District officers, servants, and employees 
complaining about the damage and noise all around her amounted to 
a "notice' to the District of Columbia? Would it have been impossible 
for the jury to have jnferred even the statutory notice to the District of 
Columbia from Mrs. Souza's December, 1965, letter to Mr. Orndorff, 
[Def. Ex. 1, A. 45; reply is Pl. Ex. 7, A. 49], at least with respect 
to such damage as might have occurred within the six months immediately 
preceding the letter? 

Appellant submits that the District of Columbia had 
adduced merely so much evidence of non-compliance with §12-309 by 
the close of plaintiff's case as might support an inference of non- 


compliance, but had failed to adducesuch overwhelmingly conclusive 


evidence of non-compliance as might render any contrary inference 
impossible. Therefore, the District Court erred in directing a 
verdict in favor of the District of Columbia, and the codemient 
entered in its favor ought to be reversed and the case remanded to 


the District Court for a new trial on all issues. 


(12) 


The contract of insurance between 

The Travelers Indemnity Company and 
laintiff, and the evidence resented 

to the close of plaintiff's case-in- 

chief, did not support a directed verdict 


jn favor of the Insurance company. 
| 
i 


Burden of Proof 


At the close of plaintiff's case-in-chief, the District 


Court ruled that it was "required to find, as a matter of law, that 
there is no evidence that the claim of plaintiff is covered by the 
terms of the policy" [Tr. 313, A. 150], The Court then dismissed 
Travelers from further participation in the trial and later directed 
a verdict in its favor [Tr. 399, A.192]. Plaintiff contends that 
this ruling constituted reversible error. | 

The effect of the directed verdict was to rcciae jury 
determination of whether Mrs. Souza had sustained any damage to any 
of her property by virtue of any risk or peril insured eyeiist in 


the policy. As to real property, the dwelling and appurtenant private 


structures, the policy "insure[d] against all risks of physical loss. . 
except as excluded or limited herein," [Pl. Exh. 1, A. 41], As to 
unscheduled personal property, the policy insured against eighteen 
specific perils, jnciuding "4. Explosion. « - - 10, Vandalism and 
Malicious Mischief, meaning only the wilful and malicious damage 

to or destruction of the property covered. .. -" [Pl. Exh. 1, P., 

A. 37). 

Mrs. Souza alleged throughout that the damages she 
complained of resulted from the negligent, wilful, dangerous, and/or 
malicious activities of a third party or third parties. 

The record is filled with uncontroverted descriptions 
of physical loss or damage to property covered by the policy. 

Mrs. Souza described the physical loss to her real pro- 
perty: walls splitting [Tr. 13, A. 54, and throughout], door frames 
pulling apart [Tr. 23, A.59], windows "dropped" [Tr. 23,A. 59], 
cabinets pulled away from walls, etc. [Tr. 24, A. 60], breezeway 


separated from house [Tr. 24, A. 60], plaster cracked and falling in 


many rooms (Tr. 30, A. 64], frieze damaged [Tr. 48, A. 77), burst 


wall in guest closet [Tr. 48, A. 77], steps in the stairwell dropped, 
coping on the top of the baseboards pulled away from the wall, bannister 
pulled away from the wall [Tr. 49, A. 78], floors separated [Tr. 50, 

A. 79], doors pulled away from the wall and Phectar [Tr. 51,A. 80], 


"everything out of line" [Tr. 73, A. 95]. 


Mr. Joseph Nevis, a frequent visitor to the Souza home 
| 
before, during, and after the sewer work, confirmed that the| floors 


were not level [Tr. 221, A. 132], and that the walls were cracked, 
the sidewalks in bad position and the chimneys off center during and 
after the sewer work, despite their good condition before the work 
began [Tr. 220-221, A. 131-132]. : 

Mr. Johnny Butler, the gardener and handyman who 
painted the house before the destruction began, stated, “when I 
painted there was no marks there but now there are some mona 
in there -- cracks in the walls. '' The front sidewalk was pushed up 
so that "you could get both your fists up under that step." Mr. Butler 
observed that in the kitchen, "the cabinet's done left the ceiling, Js 
[all at Tr. 225, A. 135], Mr. Butler also confirmed damage to floors, 
ceilings and walls [Tr. 226, A. 136]. , 

A former maid, Mrs. Vegas, described the house as 


"destroyed in several parts," jncluding cracks in the ceiling and 
dropping of fixtures from walls and ceilings [Tr. 241, A. 138]. 
Mr. Bradley Hall, general contractor for oe than 
thirty years reported Nunusually"' [Tr. 259, A. 140a] cracked 
masonry walls, cracked brick and plastering [Tr. 250, Al 139], 


cracked marble, corners out of line, bathroom tile cracked and 


| 
the landing settling in the stairway (Tr. 252, A. 140]. 


Mrs. Souza described the destruction of her antique 
china, crystal and prisms in these terms: 

Well, they fell on the floor; they fell 

off of the shelves; they fell from ceilings; 

they fell from standing lamps. The doors 

to cabinets opened and china crashed, *** 

some were so broken that you would have 

to take a dust-pan to get them up [Tr. 65, A. 87]. 
She described the damage in more detail subsequently [Tr. 65-73, 
A. 87-95]. Mr. Louis Segal, an expert antique dealer confirmed 
the damage in full [Tr. 193, A. 127], and stated that there was no salvage 
value to the property [Tr. 196, A. 128]. 


Travelers produced no evidence to avoid its obligation 


to indemnify Mrs. Souza. Jt in no way sustained its burden of 


affirmatively proving any exclusion or exception to the "all risks" 


coverage of real property. See Barron and Holtzoff (Wright ed.) 
Federal Practice and Procedure, Vol. 1A, §279, P. 163, where the 
rule is authoritatively stated: 

In an action for loss covered by an 

insurance policy the burden is on the 

defendant insurer to show that the loss 

was excepted by the terms of the policy. 
It is settled law that the burden of establishing the affirmative 
defense of an exception to coverage is the insurance company's. 


See, e.g; Goodwin v. Maryland Casualty Co., 233 F. Supp. 81 


(E.D. Ok. 1964) and British American Assurance Co. v- Bowen, 


134 F.2d 256 (10th Cir. 1943). Thus, as in the case of the District 
of Columbia's motion for a directed verdict (see "Burden of Proof" 
and "Weight of the Evidence", supra), the standard to be applied 
before Travelers! motion for a directed verdict could be granted 


was the "impossibility standard", that is, that, considering the 
evidence presented in a manner most favorable to Mrs. Souza, it 


would be impossible for a reasonable man to infer that the damages 


she claimed and proved were excluded from coverage under the policy. 


There is not even a wit of evidence in the transcript going to 


exclusion, exception, or avoidance -- to say nothing of such evidence 


as might make it impossible for a reasonable man to conclide that 


Mrs. Souza's property damage was not covered. Thus, the District 
Court erred in directing a verdict for Travelers, and the judgment 
entered in its favor ought to be reversed and the case remanded to 


the District Court for a new trial on all issues. 


Specific Perils Considered 


Even if this Court were to give no weight to the "burden 


of proof" argument above, there would be ample ground for reversal. 


The directed verdict motion was considered only perfunctorily: no 


briefs were required of counsel; interpretation of the contract was 


treated as an open and shut case. The District Court's treatment of 


two specific perils mentioned in the policy's personal property 
section only (although as "risks" of physical loss, they were also, 


inter alia, covered in the real property section) is instructive. 


Explosion 


The District Court stated flatly, without qualification, 
There was no explosion. " [Tr. 307, A.149]. 


The peril "explosion" is specifically covered by the 


policy without qualification (Pl. Exh. 1, A.37]. Any explosion 


whatsoever, then, must be deemed to fall under the explicit terms 
of the policy. This term has been the subject of an extensive judicial 
treatment and, consequently, plaintiff submits its meaning is not so 
readily ascertainable as the District Court indicated. In the early 
case of Bolich v. Provident Accident Life Insurance Co., 205 N.C. 
169 S. E. 826 (1933), the North Carolina Supreme Court declared: 

The word [explosion] as used in a policy of 

insurance should be construed in its popular 

sense as used by ordinary men and not ina 

scientific sense as used by scientific men. 

(at 828). 
In a case before the Eighth Circuit Court of Appeals, Hartford Fire 
Insurance Co, v. Empire Coal Mine Co., 30 F.2d 794 (1929), plaintiff 
had asserted that there was no evidence except opinion testimony upon 


which the jury might base a conclusion that an explosion had occurred, 


The Court of Appeals approved the trial court's instructions which read: 


An explosion is hard to define. General 
characteristics may be described but the 
exact facts which constitute what we call 
an explosion are not always susceptible of 
such statement as would always distinguish 
such an occurrence. Explosion varies in 
degrees of intensity, in the vehemence of 
the report; the rapidity of the combustion, 
the violence of the expansion. The vehemence 
of the reports vary in intensity as often 

as the occurrences multiply. 


The Trial Court concluded: 


Hence, an explosion is an idea of degrees 
and the true meaning of the word in each 
particular case must be settled, not by 
any fixed standard, or accurate measure= 
ment, but by the common experience of 
men in matters of that sort. The term 
js to be construed in its popular sense, 
and as understood by ordinary men, and 
not by scientific men. It may be described 
in general as a sudden and rapid combustion, 
causing a violent expansion in the air and 
accompanied by a report. (at 798; emphasis 
supplied). 
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Accord: Lever Brothers Co. v. Atlas Assurance Co., 


131 F.2d 770 (7th Cir. 1942); Tannenbaum v. Connecticut Fire 


Insurance Co., 127 Pa. Super. 278, 193 A. 305 (1937) and Standard 


Accident Insurance Co. v- Harrison-Wright Co., 207 N.C. 611, 178 


S.E. 235 (1935). 

Not only Mrs. Souza [Tr. 81,83, A. 100, 102] but defen- 
dant Corvick testified [Tr. 326, A. 158], that air ee were used 
on work near the plaintiff's home. Corvick, Mrs. Souza, and the 


District of Columbia's Inspector, Mr. McCarthy, stated that a 
giant "Arrow Tamper" having a l, 100-1b, drop-weight for pounding 
was used near the residence, pounding the pavement at a rate of 
50 times per minute. [Corvick, Tr. 323 and 342, A. 155 and 169; 
Souza, Tr. 32, A. 642; McCarthy, Tr. 360, A.176a], It is also 
important to note that the District's Inspector, Mr. McCarthy, 
admitted that, although he was on the job closely inspecting the work 
[Tr. 348, A. 172] during the times in question, he "would not know" 
whether or not blasting or explosives were used by any other contractor 
in the area [Tr. 361, A.177], Mr. Johnny Butler, the gardener, 
testified to seeing and feeling "great big things hitting down on the 
asphalt. ..." [Tr. 224, A.134]. Mrs. Souza's former maid, 
Mrs. Vega, who, though employed elsewhere during 1964, made 
frequent friendly visits while the destruction of the pavement was 
in progress, found it possible to describe the reports only in her 
native Spanish, characterizing them as "terra moto, " [Tr. 240,A. 137] 
a phrase translated by a neutral interpreter of unchallenged competence 
as descriptive of the condition 'When the land trembles by excessive 
weight or explosives. « - " [Sanz. Tr. 240, A. 137]. 

In all, it is submitted that there was sufficient evidence 


to permit the jury to conclude that an explosion or series of explosions 


had occurred, and that jt was error to foreclose this determination of 


fact by directing the verdict on that issue. In Tires, Inc. ve. Travelers 


Fire Insurance Co., 253 F.2d 411 (4th Cir. 1958), the propriety of 
the trial court's submitting the question of explosion or no explosion 
to the jury was the subject of appeal. The Court of Appeals for the 
Fourth Circuit, stating This was a pure question of fact," (at 414) 
upheld the District Court's submission of the question to the jury. 
The importance of this case lies in its procedural significance, for 
although the jury subs equently found that no explosion had occurred, 
the propriety of submitting the question to the finders of fact, and 
not the Court, was unreservedly approved. 

Earlier, in L.L. Olds Seed Co. v- Coneccist Union 
Assurance Co. Ltd., 179 F. 2d 472 (7th Cir. 1950), an air hammer 
caused the eruption of a fire hydrant which pe Nee entty resulted in 
the insured's premises being damaged by water. Here nee. ona 
policy similar to Travelers', recovery was granted under the “explo- 
sion" clause. (Accord: Commercial Union Fire Insurance Co. of New 
York v. Bank of Georgia, 197 F.2d 455 (5th Cir. 1952) and Oroville 
Cordell Fruit Growers, Inc. v. Minneapolis Fire & Marine Ins. Co., 
68 Wash. 2d 117, 411 P. 2d 873 (1966). | 

Couch on Insurance, 2d (Volume 10; §42:60 - 42:62), 


affirms the principle that an explosion need not occur on the insured 


premises to be a peril insured against in a policy covering "explosion. " 


This principle flatly contradicts the Trial Court's belief: "It has 
to be explosion in the house, doesn't it? It doesn't relate to the 


explosion [sic] some other place." (Tr. 299, A. 145g]. 


Malicious Mischief 
The Trial Court also refused to find any evidence 
of "malicious mischief" as defined by the policy. Mrs. Souza has 
premised this charge against appellee Corvick on the basis of his 
wilful refusal to discontinue or quiet in any way his work near her 


premises. In spite of her repeated entreaties, urgings, and even 


pleas, [Souza, Tr. 37 and 109, A. 69 and 112], Corvick continued 


his ear-shattering ground dislocation, making no effort to avoid 
damaging her property. Under these circumstances, it is submitted 
that a series of MNmalicious acts"! may have been perpetrated upon 
Mrs. Souza personally and her property as well. Thus, 2 jury 

may have found that, under the terms of her policy with Travelers, 


Mrs. Souza was entitled to indemnity. 


(m1) 


The transcript of the trial demonstrates 
that substantial justice was not afforded 
jaintiff in the District Court. 


plaintiff in ie 


The Federal Rules of Civil Procedure are introduced 


with the Rule: 


These rules govern the procedure in 
the United States district courts in 
all suits of a civil nature whether 
cognizable as cases at law or in 
equity, with the exceptions stated 
in Rule 81. They shall be construed 
to secure the just, speedy, and 
inexpensive determination of every 
action. Rule 1, F.R.Civ. P. emphasis 
added]. 

The rule is really a variant expression of the principal that 


Federal Courts are required to do substantial justice in the indivi- 
1/ | 
dual case. (See Adams Dairy Co. v. St. Louis Dairy Co., 260 


F.2d 46 (8th Cir. 1958).) It was the district judge's own sense 


that justice was not being done in Mrs. Souza's case that led him, 


after the close of her case-in-chief,to remark to counsel for the 


parties: 


. . eit is perfectly clear to me ~~ and 
frankly, I will say this to you, and I 

am perfectly willing to put it on the 

record: I think it is too bad that Mrs. 
Souza has suffered this damage to her 
property. It seems to me there ought 

to be some way that she can be compensated 
for it. [Tr. 304, A. 148]. 


————— ee 

1/ Professor Pomeroy, leading scholar in the field of equity, spoke 
to this point in discussing the maxim "Equity will not suffer a wrong 
without a remedy" (the corollary of the Latin ubi jus ibi re medium). 
For Pomeroy this principle was no less than "the source of the entire 
equitable jurisdiction, exclusive, concurrent, and auxiliary. ' Equity 
Jurisprudence, Vol, 2 at 185. i 


ae 


His doubts about the justice being done were not erased 
by comments of defendants' counsel, for, just before granting 
directed verdicts in favor of Travelers and the District of Columbia, 
he conceded reluctance and frustration in doing so. 

Gentlemen, Iam going to dispose of these 

motions with some reluctance because I 

have a feeling that Mrs. Souza has suf- 

fered damage for which she is not going 

to be compensated, and I wish that I 

did not have to rule the way Iam going 

to. [Tr. 311, A. 1494]. 

Still later, and almost plaintively, he addressed counsel 
for defendant Corvick: 

The Court: (to Mr. Cooney) 

. « and I will be very frank with you, 

if you know of anything else, I think 

you ought to tell me [Tr. 313, A.150]. 

Defendant's own counsel also reflected the judge's concern: 

Mr. Cooney: 


If I did I think you know that I would 
tell you. Why they didn't put on any 
contractors --but regardless of that, 
they did not, and we have to take our 
cases as they come [Tr. 313, A. 150]. 


This sense of injustice reflected by all concerned was 
a product of a number of factors: There was the confusion and emotion 


of plaintiff, manifested most often in garrulous and irrelevant responses 


to questions from both sides. [Tr. 5, A. 49a; Tr. 12, A. 53; Tr. 13, A. 54; 


Tr. 25, A.61; Tr. 26, A. 62; Tr. 41, A. 73; Tr. 42, A. 74; : 
Tr. 377, A. 183; Tr. 378, A. 184; etc.] More than once there 
was doubt that the trial should continue [Tr. 28,29, A. 62a, 63: 
Tr. 36-38, A. 68-70]. There was the repeated and need 
failure of plaintiff's counsel to present her case in the light most 


favorable to her [Tr. 292, A. 145; Tr. 298, A. 145f; Tr. 302, A. 147; 


Tr. 400, A. 193], to pursue objections [Tr. 292-297, A. 145, 145a-el, 


to offer instructions [Tr. 378, A. 184], to scrutinize or challenge 


those given [Tr. 393, A. 191a]; his failure to make any of numerous, 
appropriate post-verdict and post-judgment motions [Tr. 400, A. 193]. 


Illustrative of counsel's failure to provide a fair 


statement of Mrs. Souza's case was his failure to present any 
competent evidence on the measure of uncontroverted damages to 
her real property. When begged by the court: 


If you will tell me how I can do it? 

If you will tell me what evidence 

there is in this case* * *But on the 

major item, which relates to damages 

to the real estate. . .what evidence 

is there as to what that cost, what 
that would cost to repair it? [Tr. 304, A. 148]. 


Counsel could only apologize, "That is one of those situations in 
life, your Honor, when you sometimes can't get exact evidence. a 


[Tr. 304, A. 148], Confronted with such passivity, and with a 
| 
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shocking naivete on counsel's part, _ the Court felt compelled 


drastically to limit the jury's consideration of damages against 


Corvick [Tr. 391-92, A.190a, 191]. 


It is apparent from a reading of the transcript that the 
District Judge made a number of dispositive rulings only because 
he misconstrued his duty in equity and under the Federal Rules. 

[text, supra]. 

There was an alternative for the District Court to choose 
jn disposing of the directed verdict motions, and ample precedent for 
its choice. In Safeway Stores v. Fannan, 308 F.2d 94 (9th Cir. 1962) 
for example, the reviewing court ruled that where a motion for directed 
verdict has been made, and could be granted, but the judge doubts that 
substantial justice would be served by so doing, he may sua sponte 
involuntarily dismiss the action without prejudice to the parties 
pursuant to Rule 41(b), F.R.Civ. P. The Ninth Circuit noted that 


such disposition by the District Court would be appropriate only when 


2 
2/ The Court: What is the evidence on which you base that belief? 
Mr. Moore: The testimony of the witnesses on the extent of the 
physical damage to the structure itself. These jurors 
are familiar with costs these days on repairing build- 
ings. That's an area that they have knowledge on. 


The Court: ‘You've got on the jury a letter carrier, a clerk in 


(continued. . - ) 


the district judge had reason to believe that further evidence could 
be produced, or when some other good reason existed to eagrent 
the case from proceeding to judgment. 

Plaintiff respectfully submits that for reasons apparent 
throughout the transcript of the trial, the District Court's ee of 
injustice was well founded, that there was good reason to believe that 
other evidence might be produced, specifically on the measure of 
damages and that taking his Honor's statements at the Bench at face 


value, he should have sua sponte dismissed the case as to all parties 


involuntarily, without prejudice. 


2/ (Continued) 


the USAF, you have a display artist at Woodward & 
Lothrup's, one is,a secretary at the Bureau of 
Standards; another is a painter, another who is a 
clerk. I just mention this by way of example. Do 
you think they are qualified to make a determination 
as to --- 


Mr. Moore: I think they are. 


The Court: I'm sorry. Ihave to disagree with you, Mr. Moore. 
Is that all you can say to me. 


Mr. Moore: Yes, your Honor. [Tr. 306, A. 148a]. | 
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Conclusion and Plea for Relief 


The District Court erred in directing a verdict in favor 
of defendant District of Columbia, in directing a verdict in favor of 
defendant Travelers Indemnity Company, and in entering judgments for 
these defendants on the directed verdicts. Alternatively, as to each 
and every defendant, the District Court failed to conduct the trial in 
such a manner as to insure substantial justice in plaintiff's case. 
Such failure resulted in directed verdicts for defendants District of 
Columbia and Travelers Indemnity Company, and in a jury verdict for 
‘defendant William A. Corvick and in judgments in favor of each defendant. 

WHEREFORE, plaintiff respectfully Narreetetcnat the Court 
reverse the judgments ‘below and remand the case to the U.S. District 
Court for the District of Columbia, for new trial as to each and every 
defendant on all issues, or such other or further relief as this Court 


may deem appropriate. 


Respectfully submitted, 


Courtney B. Justice 
Rural Route One 
Leesburg, Virginia 
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STATEMENT OF ISSUES PRESENTED 


This is an action in which plaintiff has sought recovery 
from defendant Corvick, a construction firm, and defendant 
District of Columbia for damage to her house and per- 
sonal belongings allegedly caused by Corvick’s negligence 
in performing certain sewer construction work near her 
house while under contract to the city. She also claims 


2 


that defendant Travelers, with whom she had a Home- 
owners Policy, willfully refused to indemnify her for the 
damage. The court entered directed verdicts for defend- 
ants Travelers and District of Columbia at the close of 
plaintiff’s case, and the jury subsequently found for the 
third defendant, Corvick. 


The issues presented are: 


I. Whether plaintiff’s evidence was insufficient to per- 
mit a finding that the damage to her property was caused 
by an explosion, within the meaning of her policy, where 
all the testimony was to the effect that there were no ex- 
plosives used nor blasting done, and where plaintiff proved 
only that the construction site was generally noisy. 


II. Whether plaintiff’s evidence was insufficient to per- 
mit a finding that the damage was caused by vandalism 
or malicious mischief, within the meaning of her policy. 
where there was no evidence or suggestion of malice, and 
where the court dismissed plaintiff’s claim for punitive 
damages. 


III. Whether the burden was upon Travelers to prove 
that plaintiff’s losses were not covered by her policy, the 
issue never having been raised at trial. 


IV. Whether Judge McGarraghy failed to afford plain- 
tiff substantial justice by not sua sponte dismissing her 
own ease after her evidence was concluded.* 


REFERENCES TO RULINGS 


The court’s oral ruling that a directed verdict be entered 
on behalf of Appellee Travelers Indemnity Company may 
be found at page 150 of the Appendix. The Court’s oral 
ruling disallowing plaintiff’s claim for punitive damages 
against Appellee Corvick is at page 311 of the Trial 
Transcript. 


“This case has not previously been before this court. 


3 
COUNTERSTATEMENT OF THE CASE 
Proceedings Below 


On October 27, 1966, Appellant Alda Lee Souza (herein- 
after referred to as ‘‘plaintiff’’) filed a complaint in the 
United States District Court for the District of Columbia 
against Appellees William A. Corvick (doing business as 
the William A. Corvick Construction Co.), Travelers In- 
demnity Company, and the Government of the District of 
Columbia (hereinafter referred to by name or as ‘‘de- 
fendants’’). She charged that while under contract with 
the District government, Corvick ‘‘negligently, willfully 
and wantonly”? did certain sewer construction work near 
her home, causing damage to her house and her belongings 
inside. She claimed that the District of Columbia neg- 
ligently supervised the work, and that Travelers, with 
whom she had a Homeowners Policy, willfully refused to 
indemnify her for the damage. Plaintiff also sought com- 
pensation from Corvick and the District of Columbia for 
damage to her health as a result of these alleged acts, 
and demanded punitive damages of all defendants. The 
cause was tried before a jury from October 24 to October 
31, 1968, the Honorable Joseph D. McGarraghy presiding. 


At the conclusion of plaintiff’s case Judge McGarraghy 
directed that verdicts be entered on behalf of Travelers 
and the District government on the grounds that plaintiff 
had neither proven any perils covered by her policy nor 
notified the District of her claim as required by law. There- 
after the jury rendered a verdict for Corvick, the remain- 
ing defendant. A motion for relief under Rule 60(b) was 
made and denied, and plaintiff appealed. 


Statement of the Facts 


Plaintiff had lived in her three-story home at 3532 
Massachusetts Avenue, N.W. since 1954 (Tr. 5)*. On May 
98 1964, after receiving a brochure from the District of 


* <6 App,’’—Appendix; ‘‘Tr.?’—trial transcript; ‘¢R,?—record on appeal. 
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Columbia describing proposed sewer improvement con- 
struction in her neighborhood (App. 51), she signed an 
agreement with the District permitting workmen to come 
on her property during the period of construction (App. 
52). She ‘‘revoked”’ the agreement within a week or ten 
days, however, because the work was ‘‘slow in progress” 
and because workmen were turning around their machinery 
in her driveway, allegedly causing some minor damage 
(App. 121). With the exception of one instance, unimpor- 
tant here, no one came on her property thereafter. 


Mrs. Souza recalled that construction in her area began, 
at the latest, in April or May, 1964.1 During that time 
a great deal of noise emanated from the project, and plain- 
tiff noticed many different pieces of construction ma- 
chinery near her home. In addition to Corvick’s equipment 
she saw machinery from a firm called Marlboro Construc- 
tion (Tr. 95-97, 104; App. 176). Equipment belonging to 
Construction Inc. was also on the scene near plaintiff’s 
driveway (Tr. 331-33). 


Plaintiff started noticing damage to her house and its 
contents in April or May, 1964 (App. 65, 85-86, 104). She 
claimed the damage was caused by a piece of apparatus 
which Corvick was allegedly using near her driveway en- 
trance on 35th Place, and which made a ‘‘booming’’ sound 
(App. 65; Tr. 111). Defendant Corvick testified that the 
equipment was an Arrow tamper, depicted in Defendant’s 
Exhibit No. 2 (Tr. 110). It is a gasoline-powered device 
which hydraulically lifts and releases a wedge that is 
guided to the pavement on tracks and breaks the concrete 
on impact (App. 169, 180-81). The District government 
dictates the distance the wedge travels, and on this job 
it was from 114 to 2% feet (App. 155-56). Corvick oper- 
ated the device personally (App. 157). 


According to Corvick he had not even begun this con- 
struction job until June 3 or 4, 1964 (App. 152), months 


1In a letter to the District of Columbia, dated December 10, 1965, she 
stated that work had begun as far back as 1963 (App. 108). 
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after plaintiff started noticing damage. Defendant’s Ex- 
hibit No. 4, a letter dated June 3, 1964 to Corvick from 
the District of Columbia directing him to begin work there- 
after, confirmed this (App. 151-52). During the months 
of April and May when the damage occurred, Corvick was 
working in the Rock Creek Park area of the city (App. 
152-53; Tr. 333). 


After beginning the job Corvick worked on other streets 
in the area, and did not reach plaintiff’s driveway until 
mid-July (Tr. 327-29). Until then he was between 450 and 
800 feet from plaintiff’s house (App. 158-59) although other 
contractors were operating only 75 feet away from the 
house at the time (App. 162). Contrary to plaintiff’s 
testimony (Tr. 65-66, 86), the Arrow tamper was never 
used more than an hour and a half on any day, and was 
never used at night (App. 165, 170). 


The tamper had been used on other jobs in the District, 
and the District government had approved its use (App. 
166). It was on rubber tires (App. 154), and while it 


made some vibrations Corvick did not think they traveled 
beyond two or three feet from the machine (App. 166). 
When he was working near the driveway, for example, the 
vibrations did not even break the curbing 214 feet away 
(App. 160, 175). Around July 19, 1964, after he finished 
working on 35th Place, Corvick moved his equipment west 
of plaintiff’s home until the end of December (App. 161). 


Herbert Manucchia, an Associate Professor at Catholic 
University, also testified. He is a registered professional 
engineer specializing in the analysis of stresses, strains, 
and the effect of outside forces, including vibrations, on 
structures (App. 179). Manucchia stated that use of the 
Arrow tamper on the streets around plaintiff’s house would 
have no effect on the structure, even if operated only ten 
feet away (App. 182; Tr. 372). 


Mrs. Souza testified she had purchased a Homeowners 
Policy from Travelers twenty or thirty days after signing 
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the agreement with the District, mentioning nothing to 
Travelers about the proposed construction (App. 124). 
She carried no insurance on her home prior to that time 
(Tr. 146). Plaintiff contended that she orally? made a 
claim with Travelers for blasting damage in 1964 (Tr. 56- 
57), which claim was denied because there was no evidence 
of blasting (Tr. 60-61). The unequivocal testimony at trial 
was that there was no blasting or explosion of any kind 
in the area. Corvick testified he had not done any blasting 
and knew of no one else who had (App. 167). Jeremiah 
McCarthy, the District of Columbia inspector who was on 
the job every day, confirmed the absence of blasting (App. 
164, 172, 177). Mrs. Souza herself said she did not know 
whether any explosion had taken place or what caused the 
damage to her house (App. 117-18). All she knew was that 
there was a great deal of noise, and that ‘‘something must 
have been used”’ (App. 119). 


SUMMARY OF ARGUMENT 


I. An explosion is the breaking away of a confined sub- 
stance as a result of internal pressure. American Cas. 
Co. v. Myrick, 304 F. 2d 179 (5th Cir. 1962). There was 
simply no such event in this case. All the witnesses testi- 
fied that there had been no explosives used nor blasting 
done anywhere near the plaintiff’s home. Plaintiff’s evi- 
dence showed nothing more than the presence of the ordi- 
nary noises coincident to a construction project. It was 
from the existence of such common noises that plaintiff 
theorized the existence of an explosion. 


Additionally, there was no evidence introduced, nor has 
counsel referred to any in his brief, that would even tend 


2While plaintiff testified she had never before made insurance ¢laims 
and was unfamiliar with insurance procedures, the evidence showed she had 
made claims against Travelers or other insurance carriers on April 19, 1956 
(Workmen’s Compensation), January 3, 1959, August 22, 1961 (automobile), 
May 4, 1962, January 8, 1964 and July 15, 1965 (Homeowner’s Policy with 
Travelers) (App. 125-26). 
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to prove that defendant Corvick was guilty of vandalism 
or malicious mischief. No evidence bearing on any mali- 
cious intent of Corvick was introduced, the prayer against 
him for punitive damages was dismissed, and the jury 
found him free of even ordinary negligence. 


Finally, the burden was not upon defendant Travelers 
to prove that plaintiff’s losses were excluded by the terms 
of her policy, since neither the explosion nor malicious 
mischief provisions under which she claimed were exclu- 
sions to the policy’s general terms. They were two of the 
many specific perils covered by the policy, and plaintiff had 
the burden of proving that her losses came within them. 
To put the burden of proof for such items on defendant 
Travelers would, in effect, create a presumption that any 
alleged loss occurring while plaintiff is insured is covered 
by the terms of the policy, and would place upon the in- 
surer the burden of proving the contrary, thus in effect 
causing the insurer to prove the plaintiff’s case for her. 


II. Contrary to plaintiff’s contention that Judge McGar- 
raghy deprived plaintiff of substantial justice, the court 
went to great lengths to assure her a fair trial and even 
informed her counsel of the weaknesses of her case and 
gave him a chance to rectify them before considering de- 
fense motions for directed verdicts. Plaintiff’s suggestion 
that Judge McGarraghy should have sua sponte dismissed 
the case because of its weaknesses is untenable since the 
court had no power to do so and, had it the power, would 
have abused its discretion in exercising it against defend- 
ants at this late date. The case relied upon by plaintiff, 
Safeway Stores v. Fannan, 308 F. 2d 94 (9th Cir. 1962), is 
totally inapposite here because it was decided prior to the 
time the federal rules were amended to prevent, in a jury 
trial, the very course which plaintiff suggests would have 
been proper in this case. 
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ARGUMENT 


L. THE POLICY OF INSURANCE BETWEEN PLAINTIFF AND 
TRAVELERS DOES NOT COVER THE TYPE OF LOSS AL- 
LEGED BY PLAINTIFF. 

Plaintiff had purchased what is commonly termed a 
Homeowners Policy (Plaintiff’s Exhibit No. 1, App. 35-44). 
Under Coverage A of the policy the plaintiff’s dwelling 
was insured ‘‘against all risks of physical loss’’ except as 
excluded by the policy (App. 41). The policy specifically 
excluded loss by ‘‘settling, cracking, shrinkage, bulging, 
or expansion of pavements, patios, foundations, walls, 
floors, roofs or ceilings... unless loss by ... explosion .. . 
ensues’’ (App. 42). Coverage C defined the coverage for 
personal property. Under sections 4 and 10 of that part 
Travelers insured plaintiff against direct loss to her per- 
sonal property by explosion, vandalism and malicious mis- 
chief, and sixteen other perils not applicable here (App. 
37)3 


A. There Was No Evidence to Sustain a Finding That the 
Damage to Plaintiff's Dwelling or Personal Property Was 
the Result of an Explosion 


The term ‘‘explosion’’ must be construed in its ordinary 
sense as understood by ordinary men, not scientists. Oro- 
ville Cordell Fruit Growers, Inc. v. Minneapolis Fire & 
Marine Ins. Co., 68 Wash. 2a. 117, 411 P. 2d 873 (1966). 
“The occurrences [not involving combustion] which the 
cases speak of as explosions,”’ however, ‘‘possess a com- 
mon charactristic. In each instance a confined substance 
suddenly and with varying degrees of violence breaks from 
its confinement as a result of an internal pressure.’’? Amer- 
ican Cas. Co. v. Myrick, 304 F. 2d 179, 182 (5th Cir. 1962). 


3 The pre-trial statement indicates that section 5 was also thought applicable 
at one time, but that section was neither mentioned at trial nor argued in 
Appellant’s brief. Section 12, the ‘falling objects’? provision, is similarly 
unmentioned in the brief, and reliance on these two sections has presumably 
been abandoned. See Rule 28(a) (4), Federal Rules of Appellate Procedure; 
Kincade Vv. Mikles, 144 F. 2d 784 (8th Cir. 1944). 


9 


But no matter how broadly ‘‘explosion”’ is defined, there 
+s no evidence in this case to indicate that such an event 
ever occurred or was contemplated. This lack of evidence 
cannot be cured by plaintiff’s recitation of cases in which 
the question of the existence of an explosion was left to 
the jury. In all the cases thus cited by Appellant there 
was some evidence of the elements of an explosion. E.g., 
Hartford Fire Ins. Co. v. Empire Coal Min. Co., 30 F. 2d 
794 (Sth Cir. 1929) (methane gas ignited by electric arc); 
Lever Bros. Co. v. Atlas Assur. Co., 131 F. 2d 770 (7th 
Cir. 1942) (tank burst after superheated water “liberated 
itself’’) ; Tires, Inc. v. Travelers Fire Ins. Co., 253 F. 2d 
411 (4th Cir. 1958) (bursting water main); L.L. Olds Seed 
Co. v. Commercial Union Assur. Co., 179 F. 2d 472 (7th 
Cir. 1950) (water pipe bursting from violent water pres- 
sure concussion) ; Commercial Union Fire Ins. Co. v. Bank 
of Georgia, 197 F, 2d 455 (5th Cir. 1952) (rupture of fire 
hydrant from water pressure). In Oroville Cordell Fruit 
Growers, Inc. v. Minneapolis Fire & Marine Ins. Co., 68 
Wash. 2d 117, 411 P. 2d 873 (1966), recovery was not 


granted, as Appellant alleges at pages 17 and 18 of its 
brief, but the Supreme Court of Washington remanded the 
ease to the trial court to reconsider its finding that an ex- 
plosion had taken place, the appellate court finding no evi- 
dence on which such a conclusion could reasonably be 


based. There is a similar absence of such evidence in this 


case. 


Mrs. Souza herself said she did not know whether an ex- 
plosion had caused the damage, and only assumed that 
“something must have been used’? (App. 117-19). De- 
fendant Corvick stated that neither he nor any of the 
other companies doing construction work in the area had 
done any blasting (App. 167), and Mr. McCarthy, the 
District of Columbia inspector, on the job every day, also 
said there had been no blasting (App. 164,172,177). Plain- 
tiff simply sought to extrapolate a finding of explosion 
from the presence of noise (App. 100-01) and thereby bring 
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herself within the terms of the policy, a tactic which the 
court properly rejected. 


The matter most closely resembles the situation in Amer- 
ican Cas. Co. v. Myrick, 304 F. 2a 179 (5th Cir. 1962). 
There a refrigerated storage room was cooled by an 
ammonia coolant which flowed under pressure through a 
system of overhead coils, which coils had somehow scp- 
arated from a supply pipe. After detecting a hissing 
sound, a workman found the room filled with dense clouds 
of gaseous ammonia. .Although there was expert testimony 
that the ammonia ‘‘would burst out’ if the high pressure 
coils were to break away from the supply pipe, the court 
held there was no evidence from which it could be inferred 
that the pressure was actually the cause of the separation. 
‘There must be a reasonable basis for a verdict’’ said the 
court. ‘‘Surmise and speculation are inadequate.’’ 304 
F. 2d at 183. 


It would require similar surmise and speculation to hol: 
that the mere presence of construction noises around plain- 
tiff’s home was sufficient evidence to permit the question 
of explosion to go to the jury in this case. All men know 
that heavy construction work generates a certain amount 
of noise, but this gives no clue one way or the other to 
the existence of an explosion. 


B. Plaintiff Misconstrues the Meaning of “Vandalism and 
Malicious Mischief” by Suggesting That the Evidence 
Could Have Sustained a Finding That Defendant Corvick 
Engaged in Such Activities 


Plaintiff suggests that Corvick’s ‘‘willful refusal to dis- 
continue or quiet in any way his work near her premises’”’ 
might have constituted ‘‘malicious acts’’ upon Mrs. Souza 
and her property. She fails to cite even one case in support 
of this contention, however, and similarly fails to point to 
any facts of record which tend to prove willfullness. 


Malicious mischief is the wanton or reckless destruction 
of or injury to property. In order to recover under a 
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policy insuring against such loss the msured must prove 
that the damage was caused by acts intended to damage the 
property. Malice is an essential ingredient. Lanza Enter- 
prise, Inc. v. Continental Ins. Co., 142 So. 2d 580, 581, (La. 
App. 1962) ; Eis v. Hawkey-Security Ins. Co., 192 Kan. 103, 
386 P. 2d 206 (1963). 


Even assuming that Corvick had somehow acted wrong- 
fully, however, it is fanciful to suggest that he acted mali- 
ciously or out of any ill will toward plaintiff. No evidence 
of any such conduct was presented at trial or recited in 
Appellant’s brief, and nothing could be more demonstra- 
tive of the complete absence of malice in this case than 
ihe jury’s verdict that defendant Corvick was not even 
guilty of ordinary negligence, and the court’s dismissal 
of plaintiff’s prayer for punitive damages, to which dis- 
missal plaintiff has taken no exception. 


C. The Burden Was Upon Plaintiff to Prove That Her Policy 
Covered the Perils Proven 


No question of burden of proof was ever raised at trial. 
Plaintiff presented her evidence and, though she naturally 
opposed the directed verdicts, she never challenged Trav- 
elers for somehow failing to sustain a supposed burden of 
proving the inapplicability of her policy coverage. In any 
case, however, the ‘‘rule’’ alleged by plaintiff that the 
burden is on the insurer to prove that a loss is excepted or 
eacluded by the terms of the policy is inapposite here be- 
cause the explosion and malicious mischief provisions upon 
which she relies were not exclusions or exceptions to the 
coverage. 


Under Coverage C, the personal property section, plain- 
tiff was insured against eighteen specific perils including 
the aforementioned two upon which plaintiff alleges error. 
Some of those sections contain exceptions, but none are 
applicable here. Surely plaintiff does not contend that 
somehow the insurer has the burden of proving her case, 
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or that plaintiff need only allege damage from a peril 
covered by the policy and thereafter leave to the insurer 
the task of proving otherwise. That would, in effect, create 
a presumption that any alleged loss occurring while plain- 
tiff is insured is covered by the terms of the policy, and 
would place upon the insurer the burden of proving the 
contrary. 


In regard to the provisions covering the dwelling, Cov- 
erage A specifically excludes loss by settling or cracking 
of walls, ete. ‘‘unless . . . loss by explosion . . . ensues,”’ 
in which ease the company is liable for the ensuing loss 
Even were plaintiff correct in her conclusion that the 
burden is upon the insurer to prove that a loss falls within 
an exclusion to the policy, in this case it would only be nec- 
essary for Travelers to prove that the loss consisted of 
the settling or cracking of walls, and plaintiff herself cer- 
tainly provided ample evidence of that. Plaintiff would 
still have the burden of proving that an explosion ensued 
in order to bring herself within the terms of the policy. 


This is, in essence, an exception to an exception, and in 
effect permits recovery for damage caused by explosion 
even where the damage alleged, i.e. cracked walls, roof, etc., 
would not otherwise be covered. 


Moreover, the cases cited by plaintiff in advancement 
of her proposition really have no applicability here. Both 
Goodwin v. Maryland Cas. Co., 233 F. Supp. 81 (E.D. Okl. 
1964) and British Amer, Assur. Co. v. Bowen, 134 F. 2d 
256 (10th Cir. 1943) are cases in which plaintiff sought re- 
covery under fire insurance policies and in which the de- 
fense was that the plaintiffs themselves had started the 
fires. Defendants do not contend in this case that Mrs. 
Souza’s losses were the result of any wrongdoing on her 
part. 


13 


Il. THE COURT WENT TO GREAT LENGTHS TO INSURE PLAIN- 
TIFF A FAIR TRIAL AND TO AFFORD HER SUBSTANTIAL 
JUSTICE, AND HAD NO CHOICE BUT TO SUBMIT THE CASE 
AGAINST CORVICK TO THE JURY. 


The trial court’s concern over the inadequacies of plain- 
tiff’s case are described in part III of Appellant’s brief. 
Judge McGarraghy was not insensitive to plaintiff’s pre- 
dicament, and, while not suggesting that the defendants 
were responsible for it, regretted that the court could not 
compensate her in some way. Before plaintiff rested the 
court informed her counsel that it wanted him to have 
every opportunity to prove his case ‘‘because I am afraid 
you have some pretty bad weaknesses’’ (Tr. 275). The 
judge asked counsel specifically if he had ‘‘any further 
evidence on the matter of your damages,’’ and told him 
he was ‘‘in right much trouble’’ on that issue (Tr. 275-76). 


Counsel replied that people whom he had expected to 
testify were uncooperative or out of town, and that he 
realized his problems as to damages. In response to a 
defense question of whether plaintiff was closing his case 
the court responded, ‘‘I am not letting him close it until 
L ean make sure he understands what he is doing. Mr. 
Moore [plaintiff’s trial counsel] is an experienced lawyer”’ 
(Tr. 276). Plaintiff finally rested (Tr. 278), however, and 
the court granted the Travelers and District of Columbia 
motions for directed verdicts (App. 150). 


Plaintiff suggests in her brief that, cognizant of the poor 
posture of plaintiff’s case, the court ‘‘misconstrued his 
duty in equity and under the Federal Rules”’ by failing 
sua sponte to involuntarily dismiss the action without 
prejudice under Rule 41(b) of the Federal Rules of Civil 
Procedure, in lieu of granting the directed verdicts, and 
cites Safeway Stores v. Fannan, 308 F. 2d 94 (9th Cir. 
1962) in support of this contention. Counsel respectfully 
submit that plaintiff’s reliance on that case is both mis- 
placed and misleading. 
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In Fannan, a jury case, the trial court entered an in- 
voluntary dismissal of plaintiff’s case after the close of 
his evidence in lieu of directing a verdict against him. 
because the case was too speculative on the question of 
damages. The appellate court held that the trial judge had 
abused his discretion in dismissing the case without prej- 
udice, but it did note that under some circumstances the 
court could involuntarily dismiss sua sponte under Rule 
41(b) rather than grant a directed verdict. 


A careful reading of Fannan reveals, however, that when 
it was decided in 1962 Rule 41(b) specifically permitted 
involuntary dismissals at the end of the plaintiff’s evidence 
in both jury and non-jury cases. In 1963, however, 


subdivision (b) was ... amended so as to render the 
motion to dismiss at end of plaintiff’s case applicable 
to non-jury cases only. Prior to this amendment such 
a motion could be made in cases tried with or with- 
out a jury. With respect to jury-tried cases, how- 


ever, this motion overlapped the motion for a directed 
verdict under Rule 50(a), which is available in the 
same situation. The overlap had caused confusion. 


5 Moore’s Federal Practice 1241.01[1], p. 1008. Since the 
1963 amendment, the rule has read in pertinent part: 


After the plaintiff, in an action tried by the court 
without a jury, has completed the presentation of his 
evidence, the defendant ... may move for a dismissal 
on the grounds that upon the facts and the law the 
plaintiff has shown no right to relief. 


Thus, this being a jury case, Judge McGarraghy lacked 
the power to withhold the case from the jury by dismissing 
it. Even had he that power, however, dismissal would have 
been an undesirable remedy, fatal to plaintiff’s case, since 
she would have been barred from refiling her action by the 
three-year statute of limitations, D.C. Code Ann. § 12-301 
(1967 ed.), which had long since expired by the time the 
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case was tried.’ Dismissal would have put the plaintiff 
out of court and ended whatever chance she had to present 
her case to any tribunal. 


The trial court certainly would have abused its discre- 
tion had it somehow delayed the conclusion of the case 
sua sponte. Substantial justice is a goal sought by every 
court in every trial, but it cannot be achieved by arbitrary 
dismissals or delays which indulge one party to a contro- 
versy while prejudicing others. The record in this case 
amply demonstrates that it was only by virtue of the 
court’s extreme reluctance to see Mrs. Souza go uncom- 
pensated that her case ever reached the jury at all. The 
jurors might have been expected to feel even more sym- 
pathetic toward her,° yet even they returned a verdict 
for Corvick. 


In its brief Appellant recognizes, as it must, the weak- 
nesses in its case. There was no competent evidence upon 
which the damages to plaintiff’s home could be evaluated,® 


4This period of limitations applies to contract actions and actions for 
injury to the person or damage to real or personal property. 


S Especially after the jury was unmistakably informed that Corvick was 
insured (App. 68-69). 


6The evidence of damages was woefully inadequate. No evidence at all 
was presented to permit evaluation of the damage to plaintiff’s real property, 
so that element of damages was removed from the jury’s consideration (Tr. 
389-90). 

As to the personal property, Mrs. Souza first had it appraised in 1968 
(App. 114), four years after the alleged damage. The appraiscr testified 
to $5,954.50 worth of damage (App. 128), but the court reduced that figure 
by $2,300 when it discovered that the appraiser was not qualified to appraise 
the value of a refrigerator which he had included in his estimate (Tr. 201). 
Many of the remaining items had been disposed of, and were ‘‘appraised’’ 
from descriptions provided by plaintiff (Tr. 198-99). 

The only other evidence presented on damages was the testimony of James 
Lague, who had repaired plaintiff’s refrigeration system in 1964 (Tr. 229-30), 
and the testimony of Stanley Folger, who had made some heating repairs 
in 1966 for $565.15 (Tr. 265-66, 273). 

In her Complaint Mrs. Souza also alleged damage to her health, but no 
evidence of any kind on that issue was offered at trial. 
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and while counsel indicated to the court that he had 
planned to have other witnesses at the trial, the record 
does not reflect the issuance of plaintiff’s subpoenas until 
Friday, October 25, 1968, the day after the trial began 
(R. 47-48). 


Yet the inadequacy of plaintiff’s case extends beyond the 
question of damages and goes to the issue of liability it- 
self. In the final analysis all plaintiff proved was that 
defendant Corvick was working in the area, although not 
in April or May as she alleged; that he was using a piece 
of construction equipment called an Arrow tamper; that 
the construction project was generally noisy; and that 
plaintiff suffered damage to her real and personal prop- 
erty. Speculation aside, there is no evidence of what 
caused the damage. Even if it was somehow causally con- 
nected with the construction, no evidence was introduced 
to connect the damage with defendant Corvick, there being 
other construction companies on the scene doing similar 
work. 


The case against Corvick went to the jury, and the plain- 
tiff can ask no more. She cannot now attack the jury’s 
decision indirectly by alleging that the court denied her 
substantial justice, and any complaints which she has 
regarding the presentation of her case by counsel should 
more properly be made in other proceedings. 


CONCLUSION 
The decision of the District Court should be affirmed. 
Respectfully submitted, 


Epwarp C. O’ConNELL 
JEROME S. BERG 
Attorneys for Appellee 
Travelers 


Joun F. Cooney 
Attorney for Appellee Corvick 
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ADDENDUM 
I. Rule 28(a) (4), Federal Rules of Appellate Procedure: 


An argument. The argument may be preceded by a 
summary. The argument shall contain the conten- 
tions of the appellant with respect to the issues pre- 
sented, and the reasons therefor, with citations to the 
authorities, statutes and parts of the record relied on. 


II. District of Columbia Code, Part II, Title 12, Chapter 
3, Section 12-301 (1967 ed.) : 


Except as otherwise specifically provided by law, ac- 
tions for the following purposes may not be brought 
after the expiration of the period specified below 
from the time the right to maintain the action accrues: 
*** (3) for the recovery of damages for an injury 
to real or personal property—3 years; * * * on a simple 
contract, express or implied—3 years; 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 22,930 


ALDA LEE SOUZA, 
Appellant, 
v. 
WILLIAM A. CORVICK, d/b/a/ 
WILLIAM A. CORVICK 
CONSTRUCTION CO., et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF ISSUE PRESENTED 
Whether the trial court, at the conclusion of appellant's case, 
erred in directing a verdict for appellee District of Columbia on the 
ground of appellant's failure to comply with the provisions of D. C.: 


Code, § 12-309 (1967). 


This case has not been before the Court on any prior occasion. 


COUNTER-STATEMENT OF THE CASE 


In 1964, appellee William A. Corvick (hereinafter "Corvick"’), 
pursuant to a contract with the District of Columbia for the construction 
of a storm sewer, was performing excavation work in the roadways in 
the vicinity of appellant's home. Alleging that the work was negligently 
performed with the result that her home and its contents were severely 
damaged, appellant brought in the court below a civil action against 
Corvick. Also namedas defendants were appellee District of Co- 
lumbia, and appellee Travelers Indemnity Company (hereinafter 
Travelers") with whom appellant had a homeowner's insurance 
policy. 

Insofar as it related to the District of Columbia, the complaint 
alleged that the District, through its agents and employees, negligently 
inspected, controlled, and supervised Corvick's construction activities 
and, as a proximate result thereof, appellant suffered damage to her 
home and to certain personal property therein (complaint, pp. 4-5). 

In its answer, the District denied all allegations of negligence 
and also denied that appellant had complied with the notice requirement 
of § 12-309, D. C. Code (1967). These averments were restated in 


the District's pretrial statement. 


At the jury trial in October 1968, appellant introduced the fol- 
lowing evidence relating to her claim against the District of Columbia: 

Appellant is the owner of a large brick house located on the 
corner of Massachusetts Avenue and 35th Place, Northwest. Begin- 
ning in April or May of 1964, and continuing to near the end of that 
year, Corvicks performed excavation work in connection with a storm 
sewer project in the roadways in the vicinity of her house (Tr. “46-48, 
52-53, 61-61A, 83-84; A. 75-77, 81-82, 85-86, 102-03). Appellant 
testified that, in her opinion, the vibration from construction machinery 
used by Corvick caused severe damage to the physical structure of her 
home and to certain of her personal effects. | 

Appellant also testified that three District employees, Me. Hannon 
(an employee of the Department of Sanitary Engineering), Mr. Kelly (a 
safety inspector), and Mr. Thornett (position not specified) all visited 
her home on various occasions (Tr. 14-16; A. 55-57). Mr. Kelly 
visited once "in the summer of 1965" and Mr. Thornett once at an 
unspecified time (Tr. 16; A. 57). Mr. Hannon visited "4, 5, or 6 
times" during the summer of 1964 (Tr. 14-15, 78-79; A. 55-56, 
98-99) and, in June of 1964, during one of his visits, photographs were 


taken of appellant's kitchen (Tr. 14-15; A. 55-56). However, appel- 


lant testified that she never told Mr. Hannon she was making a claim 


against the District and that she had "no intention" of doing so (Tr. 
140; A. 123). 

On December 10, 1965, appellant wrote to Roy L. Orndorff, 
then the Director of the District of Columbia Department of Sanitary 
Engineering (Tr. 17, 139; A. 58, 122), asking for an appointment 
with him to discuss how she might proceed in respect to the alleged 
damage to her home (Corvick's exhibit No. 1; A. 45-48). Appellant 
testified that she never wrote to the Commissioners of the District of 
Columbia notifying them of a claim against the District and that, to the 
best of her knowledge, no one notified the Commissioners of a claim 
on her behalf (Tr. 140; A. 123). 

At the close of appellant's evidence, the trial court granted the 
District's motion for a directed verdict on the ground that appellant had 


failed to give the District proper notice of her claim against it, as re- 


quired by § 12-309, D. C. Code (1967) (Tr. 313; A. 150). The 


court also granted Travelers’ motion for a directed verdict (Tr. 313; 
A. 150). 

The court permitted the case to continue with respect to certain 
of appellant's claims against Corvick. After the close of all the evi- 
dence, the jury returned a verdict for Corvick (Tr. 399; A. 192). 


This appeal followed. 


ARGUMENT 


I 


The action of the trial court in directing a ver- 
dict for the District of Columbia on the 


dict for the istrict Oe 
round that appellant had not complied with 

the requirements of § [2-309, D. C. Code 

(1967), is compelled as a matter of law. 


Claiming that the trial court erred in directing a verdict for 


the District of Columbia, appellant maintains that she met the notice 
requirement of § 12-309, D. C. Code (1967). Her contention is 
predicated upon three arguments: (A) substantial, rather than strict, 
compliance with the statute is all that is required and appellant sub- 
stantially complied with its provisions, (B) the District did not prove 
non-compliance with the statute as an affirmative defense, and (C) 
the question of her compliance or non-compliance with the satus 


should have been submitted to the jury for determination. 


A 


Appellant made no showing of even sub- 
Stantial compliance with the provisions 
of § 12-309, D.C. Code, (1367). 

Section 12-309, D. C. Code (1967), provides that: 


"An action may not be maintained against 
the District of Columbia for unliquidated dam- 
ages to person or property unless, within six 
months after the injury or damage was sus- 


tained, the claimant, his agent, or attorney has 
given notice in writing to the Board of Commis- 
sioners of the District of Columbia of the ap- 
proximate time, place, cause, and circumstances 
of the injury or damage. A report in writing by 
the Metropolitan Police Department, in regular 
course of duty, is a sufficient notice under this 
section." 

The object of this statute, and similar notice requirements in 
other jurisdictions, ‘is to permit the municipality to investigate claims 
against it while the facts are fresh and evidence is available, and com- 
pliance with its provisions is generally viewed as a condition precedent 
to the right to sue. District of Columbia v. Leys, 62 App. D. C. 3, 
63 F. 2d 646 (1933); Bituminous Cas. Corp. v. City of Evansville, 
Indiana, 191 F. 2d 572 (7th Cir., 1951); City of Waco v. Landingham, 
158 S. W. 2479 (Texas, 1940). See also McQuillin, Municipal Cor- 
porations (3rd ed.), Volume 18, §§ 53.153 through 53.154. 

It is undisputed that appellant did not strictly comply with the 
provisions of § 12-309, as written notice of her claim was, admittedly, 
not timely sent the Commissioners of the District of Columbia (A. 
123). See District of Columbia v. World Fire & Marine Ins. Co., 


68 A. 2d 222 (D. C. Mun. App., 1949). 


In claiming substantial compliance with the statute, she relies 


on her oral communications with Mr. Hannon and Mr. Kelly (Tr. 14- 


16; A. 55-57), and upon the letter she wrote to Mr. Orndorff on De- 
cember 10, 1965 (Tr. 140; A. 123; Corvick's Ex. No. 1; A. 45- 48). 
For several reasons, these contacts between appellant and District 
employees fall far short of even substantial compliance. : 
Although Mr. Hannon visited her home several times during 
the summer of 1964 (Tr. 15; A. 56) and Mr. Kelly visisted once 
during the summer of 1965 (Tr. 16; A. 57) and, although on one of 
Mr. Hannon's visits, pictures were taken of the interior of appellant's 
home (Tr. 16; A. 57), there is nothing in the record which indicates 
that any of these visits were precipitated by any claim which she had, 


or thought she had, against the District. Indeed, appellant concedes 


that, at the time of Mr. Hannon's visits, she had "no intention" of 


making a claim against the District (Tr. 140; A. 123). 

Further, there is nothing in the record to indicate that: appel- 
lant underwent a change of heart in this respect even as late as De- 
cember 10, 1965, when she wrote to Mr. Orndorff. While she 
mentioned damage to her home and asked for his advice, she in no 


way indicated that she felt that the District was responsible for the 
| 


damage or that she intended to make a claim against it. 1 As the Cali- 
fornia Court of Appeals stated in McGranahan v. Rio Vista Joint Union 
High School, 36 Cal. Rptr. 798 (1964), a strikingly similar case: 


"Here, not only was there a failure to file 
any claim but the affidavits indicate that the 
plaintiff had no intention of holding the district 
for general damages until the boy's condition 
worsened, long after the 90 day period expired. 
Under these circumstances, the doctrine of sub- 
stantial compliance is not applicable." (Id. at 
801.) 


Appellant's reliance on substantial compliance is misplaced 
for other reasons. Since appellant's letter to Mr. Orndorff was not 
written within the period of limitation prescribed by § 12-309, and thus 
cannot be considered notice of a claim (see footnote 1), appellant is 
left with only her verbal communications with Mr. Hannon and Mr. Kelly 
to show substantial compliance. The rule in this jurisdiction is that 


verbal notice cannot take the place of the statutory requirement that 


SS ——_— 


= In any event, appellant cannot rely on this letter as notice be- 
cause it was not timely. Appellant testified at trial that the construc- 
tion work in the vicinity of her home commenced "sometime in April 
1964" and continued "up until the very cold weather of '64 * * *" 
(Tr. 46-48, 52-53, 61-61A; A. 76-77, 81-82, 85-86). Thus, the 
letter to Mr. Orndorff, written on December 10, 1965, was sent well 
after the six-month limitation period imposed by § 12-309 had expired. 
Cf. Forseth v. City of Tacoma, 178 P. 2d 357 (Wash., 1947); Rapid 
Motor Lines v. Cox, 134 Conn. 235, 56 A. 24519 (1947). 


written notice be given. District of Columbia v. World Fire & Marine 


Ins. Co., supra. This rule is consistent with decisions in other juris- 
dictions where similar statutes have been construed. See, for example, 
Allen v. City of Macon, 118 Ga. App. 88, 162 S. E. 2d 783 (1968); 
Ayotte v. Board of Ed. of Plattsburg City Sch. Dist. , 12 App. Div. 

2d 562, 206 N. Y. S. 2d 702 (1960); Town of Miami Springs v 
Lasseter, 60 So. 2d 774 (Fla., 1952); and Phillips v. City of Abilene, 
195 S. W. 24147 (Texas, 1946). Moreover, any notice which 

Mr. Hannon, as an employee of the Department of Sanitary Engineering, 
or Mr. Kelly, as a District of Columbia safety inspector, might have 
received could not be considered substantial compliance with the 

statute because neither of these employees was authorized to receive 

or to deal in any way with claims against the District.. See Phillips v. 


City of Abilene, supra, cf. Stone v. District of Columbia, 99 U. Ss. 


App. D. C. 32, 237 F. 2428 (1956), certiorari denied, 352 U. S. 


934 (1956). 

Finally, appellant argues that there was substantial compliance 
with § 12-309 because certain District employees had actual notice of 
the damage to her home. In the first place, there is no evidence that 
anyone with the authority to settle claims against the District knew any- 


thing at all about appellant's damages. Cf. Stone v. District of Co- 


lumbia, supra. Secondly, actual knowledge cannot be substituted 
where a claimant has failed in complying with statutory notice require- 
ments. See Johnson v. City of Oakland, 10 Cal. Rptr. 409 (1961), 
where the court held: 
"While such [actual notice] may bear upon 

the question of good faith, it is of no relevance 

on the question of substantial compliance. The 

authorities require substantial compliance with 


claims statutes, even in the faceof actual know- 
ledge." 


See also; Stromberg, Inc. v. Los Angeles Flood Control District, 76 
Cal. Rptr. 183 (1969); Venters v. City of Ennis, 283 S. W. 2d 408 
(Texas, 1955); and City of Houston v. Hruska, 283 S. W. 2d 739 (1955). 


B 


The District did not have the burden of 


proving non-compliance with the statute. 


Relying solely on F. W. Woolworth Company v. Stoddard, 156 


A. 24 229 (D. C. Mun. App., 1959), appellant asserts that the Dis- 
trict failed to sustain its burden of proving appellant's non-compliance 
with § 12-309. On its facts, however, Woolworth can easily be dis- 
tinguished from the case at hand. In Woolworth, the Municipal Court 
of Appeals concluded, in respect to the notice requirement, that 


"{njeither in its answer nor at pretrial was this defense even mentioned 


11 


by the District. The defense may therefore be considered waived. Al 


Woolworth, supra, at p. 231. | 
In the instant case, appellant's non-compliance with § 12-309 
was pleaded in the District's answer to her complaint, reasserted in 
the District's pretrial statement, and vigorously pursued at trial. 
There was thus no waiver of the defense here. | 
Cc 

The court below correctly held, as a 

with § 12-309 compelled a directed 

verdict for the District of Columbia. 

Admitting that, at the close of her case, evidence had been 

adduced "as might support an inference of non-compliance with § 12- 
309" (brief, p. 9), appellant nevertheless aruges that she was denied 
a determination of compliance or non-compliance by the jury (brief, 
p. 6). In presenting this argument, appellant misconceives the na- 
ture of the question. Since, at the close of appellant's case, the facts 
relating to compliance with § 12-309 were not in dispute, the question 3 
of compliance was not one of fact to be submitted to the jury for re- 
solution, but a question of law for the court to decide. See: McQuillin, 
Municipal Corporations, Volume 18, § 53.163. See also: Treadwell Vv. 
District of Columbia, 103 U. S. App. D. C. 132, 255 F. 2d 541 (1958); 


Quinn v. Graham, 428 S. W. 2d 178 (Mo., 1968); Dunn v. Ives, 23 
Conn. Sup. 113, 177 A. 2d 467 (1961); and Schaap v. City of Meriden, 
139 Conn. 254, 93 A. 2d 152 (1952). 


I 


The District of Columbia was entitled to a 
directed verdict on the additional ground 


that appellant failed to present any evi- 
dence of the District's negligence. 


In addition to granting the District's motion for a directed ver- 
dict because of appellant's non-compliance with § 12-309, the trial 
court could properly have directed a verdict for the District on the addi- 
tional ground (urged below, Tr. 283) that appellant, in presenting her 
case, failed entirely to show any negligence on the part of the District. 
Helvering v. Gowran, 302 U. S. 238 (1937). See also Securities and 
Exchange Commission v. Chenery Corporation, et al., 318 U. S. 80 
(1943). 

In her complaint, appellant alleged that the District "negligently 
inspected, supervised and controlled" the construction work of co-de- 
fendant Corvick and that appellant's damages were a direct result of this 
alleged negligence (complaint, p. 5). However, in presenting her case, 


appellant offered absolutely no evidence relating to the District's in- 


spection, supervision or control of Corvick's construction work. 


Construed, as it must be, in a light most favorable to appellant, 
there is no evidence upon which reasonable men could conclude that the 
District was negligent. Tobin v. Pennsylvania R. Co-, 69 App, D. C. 
262, 100 F. 24435 (1938). In Shewmaker v. Capital Transit Co., 79 


U. S. App. D. C. 102, 103, 143 F. 24142, 143 (1944), this Court said: 


'™* * * [T]f no reasonable man could reach 
a verdict in favor of the plaintiff, the motion 
[for a directed verdict] should be granted; a 
mere scintilla of evidence is not sufficient; the 
question is not whether there is any evidence, 
but whether there is any upon which a jury can 
properly proceed to find a verdict for the party 
upon whom the onus of proof is imposed; the 
burden being upon the plaintiff to establish the 
negligence and injury alleged, if the evidence 
fails adequately to support either element the 
motion should be granted. * * *"" [Footnote 
omitted. ] 


See also: Lord v. Lenschire House, Ltd., 106 U. S. App. D. C. 328, 
272 F. 24557 (1959); and Tobin v. Pennsylvania R. Co., supra. 

In the instant case, appellant not only failed to present a scin- 
tilla of evidence relating to the District's negligence; she presented no 
evidence at all. Since she completely failed to shoulder her burden 
in establishing the District's negligence, the District was entitled to a 


directed verdict on this additional ground. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the judg- 
ment of the court below is in all respects correct and in accordance 
with law and should, accordingly, be affirmed. 
HUBERT B. PAIR, 
Acting Corporation Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 
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In Reply to the Brief of Appellee District of Columbia 


A. 
Compliance with §12-309 


The District concedes (D.C. Brief, p. 6) that the object of 


§12-309 and similar notice requirements in other jurisdictions is to 


| 
afford the municipality timely opportunity to investigate circumstances 


surrounding allegations of damages that might become the subject of 
litigation - in other words, to avoid prejudice to the defense against 
any claim that might arise from the circumstances. The District 
also admits, as it is constrained to do in light of oncontroverted 
testimony, that its inspectors were on the construction site during 
the activities complained of, visited Mrs. Souza's home ot 
time, interviewed her, inspected the damage, even Serna 
various portions of the house. But the District's brief then goes 

on to contend that '. . . there is nothing in the record which 7 


indicates that any of these visits were precipitated by any claim 


which she had, or thought she had, against the District." (D.C .| Brief, 
i 


p. 7; emphasis supplied). | 


This argument is surely a tail wagging a dog. All agree 
that the statute is intended to ensure that the District has the 
opportunity to investigate “while the facts are fresh and the evidence 


is available.'' But from that proposition, to conclude that even the 


2h 


most timely and thorough investigation would prejudice the District 
unless "precipitated by" the statutory notice is clearly erroneous. 

Likewise unfounded is the District's reliance upon Mrs. 
Souza's testimony that "at the time of Mr. Hannon's visits, she 
had ‘no intention of making a claim against the District. .. - yuu 
Mrs. Souza's Bees the time Mr. Hannon responded to her 
complaints is irrelevant to the question of whether the District was 
prejudiced by the absence, at the time of its investigation, of the 
document described in the statute. 

It is instructive that nowhere in its brief; indeed, no- 
where in the transcript, is there any argument of prejudice, or 
any evidence of prejudice, to the District's ability to prepare a 


defense to this suit. Much is made of the point that "notice" 


statutes are "mandatory" and "strictly construed," but little is 


said about the impact of the alleged non-compliance in this case. 
Appellant's contention that she was in substantial 
compliance is based upon (1) Mrs. Souza's repeated oral com- 
plaints to District officers and employees; (2) the District's 
ample opportunity to investigate, and its actual, thorough inves- 


tigation of the circumstances prompting Mrs. Souza's complaints; 


1/ Careful reading of the transcript will indicate that she was 
probably confused by the term “making a claim against the 
District" as counsel used it at the trial. [Tr. 140, A. 123]. 


fogaia 


(3) the continuing nature of the offending activity and the progressive 
nature of the damage and (4) the written statement received by a! 
cognizant District officer while the damage to her home continued. 
Thus plaintiff did not attempt to prove strict compliance with the 
statute. Proof of ponecorpliance was the District's burden. Whether 


strict compliance could have provided the District with any more 


information upon which to base its defense--whether the District 


was in fact prejudiced by the substantial compliance alleged--was 
a question hardly ripe for determination by motion for directed 


verdict at the close of plaintiff's case-in-chief. 


B. 


Burden of Proving Non-Compliance 

The District attempts to distinguish F. W. Woolworth v. 
Stoddard, 156 A. 2d 229 (D.C. Mun. App., 1959). It succeeds only 
in confusing the concepts of "burden of proof" and "waiver." There 
can be no serious argument that non-compliance with §12-309 is not 
an affirmative defense. Woolworth is crystal clear on that: 

. . . The District would have us rule "that 

compliance with the statute must be alleged 


and proved as a necessary part of plaintiff's 
case." 


That contention fails utterly when we refer 
to the history of this legislation. .. . 


(emphasis added, 156 A. 2d at 231). 


c. 


Testimony to the close of Plaintiff's Case 
did not support a directed verdict on the 


ground of non-compliance with §12-309 


The District argued that, "at the close of appellant's case, 


the facts relating to compliance with §12-309 were not in dispute 


(D.C. Brief, p. 11) and that "the question of compliance was not one 
of fact to be submitted to the jury for resolution, but a question of law 
for the court to decide."" In using the familiar, shorthand distinction 
between "questions of law" and "questions of fact" the District evades 
that more cumbersome, but more exacting, standard a trial judge 
must apply in ruling on a directed verdict motion. With sucha 
motion before him, the judge must ask not "are the facts relating 
to the issue at the heart of this motion in dispute?" but rather "would 
the evidence adduced by the party defending against the motion - and 
all the inferences that'might most favorably be drawn from it - support 
a reasonable man's verdict in favor of the party moved against?" If 
the answer is yes, the motion must fail. See Carter v. Gordon Trans- 
port, Inc., 390 F. 2d 44 (5th Cir. 1968), cert. den. 392 U.S. 927. 
Even less reducible to shorthand expression is the standard 
to be used by a judge confronted with a motion for directed verdict in 
favor of a party with the burden of proving an affirmative defense. He 


must ask "would the evidence adduced by the party moved against - and 


eke 


all the inferences that might most favorably be drawn from it - make 
it possible for a reasonable man to find for the party moved against 
on this issue? See Mihalchak Vv. American Dredging Co., 266 F. 2d 
875 (3rd Cir., 1959). 

The issue below was non-compliance with §12-309. The 
District had the burden of proving its affirmative defense. The 
question to be answered by the trial judge was "Has the District's 
evidence of non-compliance been so overwhelming that, viewing 
Mrs. Souza's evidence and the inferences most favorably to be 


drawn from it, it would be impossible to infer compliance?" 


D. 


At the close of Plaintiff's evidence, 
a prima facie case of negligence 


had been established against the District 
The District contends that it was entitled to a directed 
verdict on the additional ground that plaintiff failed to produce any 
evidence of the District's negligence. This ground held no weight 


with the Court below, who, after entertaining arguments on it and 


the non-compliance question, expressly based his disposition of 


the motion on the latter [Tr. 313, A. 150]. Even if this Court 
were disposed to consider this alternative ground, the record 


contains ample evidence to establish a prima facie case of 
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negligence against the District. Damage was shown. There was 


competent testimony that it was caused by the negligent, wilful 


or malicious act of parties (whether Corvick or another) engaged 
in sewer construction in the area of Mrs. Souza's home. The 
District admitted supervision and control of the entire sewer 


project. In the words of the Court below, 


. . . Idon't think the District of Columbia 
can just wash its hands of responsibility 

and let contractors go on and willy-nilly 
carry on operations which destroy other 
people's properties. I don't think it can 
wash its hands so easily. [Tr. 284, A. 143]. 
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In Reply to the Brief of ‘Ap pellees Corvick and Travelers 


A. 


Brief of Appellees Confuses Interest and Issues 


Corvick and Travelers have submitted a joint brief. Since 
their several interests in this case are widely divergent, but are no- 
where in the brief acknowledged to be so, a review of those interests, 
jn the context of possible liability to plaintiff, may assist the Court. 

Corvick was the construction contractor whose negligent 
or intention activity plaintiff claimed caused injury to her real and 
personal property. 

Travelers was plaintiff's insurer of both her dwelling and 
the personal property contained therein. As to the dwelling, Travelers’ 


policy insured against “all risk of physical loss . . . exceptas excluded 


or limited" in its policy, Under this portion of the policy, Travelers 


would be liable to plaintiff if she proved damage of any kind, by any 
person or agency, to her dwelling, and Travelers was unable to prove 
such damage was excluded or limited by the policy | 

As to residence contents (personal property) Travelers 
insured against eighteen specific perils. Among these were ''4. 


Explosion. . . ." and '10. Vandalism and Malicious Mischief, | 


Sign 


meaning only the wilful and malicious damage to or destruction of 
the property covered. ... ." [Pl. Exh. 1, A. 37]. Under this 
portion of the policy Travelers would be liable to plaintiff only if 


she proved (1) explosion damage to her personal property caused 


by the negligent, wilful, or malicious act of any person or agency, 


and Travelers failed to show that such damage was excluded or 
limited by the policy; or (2) any damage to her personal property 
caused by the wilful and malicious act of any person or agency, 
and Travelers failed to show that such damage was excluded or 
limited by the policy. 

A few examples of the way Appellee's joint brief blurs 
over these distinctions may be in order: 

1. Appellee's joint brief argues that Corvick was not 
in the area of Mrs. Souza's home for some months after she 
started noticing damage. [Brief at 8]. Even if the jury were to 
have believed defendant's testimony on the matter, it would little 
avail Travelers, for Travelers liability under the policy did not 
depend on Mrs. Souza's showing that Corvick's act injured her 
property. All that plaintiff was required to show was physical 
loss of any kind, by any hand, to the dwelling, or explosion loss, 
to its contents. Travelers, thus, could not avoid liability, merely 


by showing that Corvick was elsewhere. 
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2. Appellee's joint brief argues, "Even if it was somehow 
causally connected with the construction, no evidence was introduced 
\ 


to connect the damage with defendant Corvick. . -" [Brief at 23]. 
| 


Again (and overlooking for the moment the substantial evidence to the 


contrary) failure to connect Corvick to the damage would certainly not 


be dispositive as to Travelers. 


The confusion of interests manifest in these instances and 


throughout their Brief has not aided in the identification of issues 


B. | 


before this Court. 


Standard applied to direct verdict motion on issues 


on which defendant has the burden of proof 
It should be noted that Appellees also fail to address ee 
selves to one of the critical issues of this appeal, the standard . be 
applied when a party with tis burden of proving an affirmative defense 
moves for a directed verdict based on that defense, before song 


his own case-in-chief. This issue is treated in detail at pages 6-9, 


10-13 of Appellant's brief. Appellees have apparently conceded! 


this point. 


There was evidence that would have sustained a finding 


that plaintiff suffered damage to her real and personal 
property caused by "explosion. Ht 


It is uncontested that damage, both to contents and to 
dwelling, by "explosion" was covered by the policy. As to the 
dwelling, all risks of physical loss were covered unless excluded. 
Exclusions here pertinent were '". . . cracking, shrinkage, bulging 
or expansion of pavements, patios, foundations, walls, floors, roofs 
or ceilings... . *** *.. . earth sinking, rising, or shifting. . . ."' 
Both exclusions contained the phrase "unless loss by. - - explosion 
. . . ensues, and this Company shall then be liable only for such 
ensuing loss."* Thus, the definition of "explosion" is critical. 


On this important issue, Appellees begin by contending 


that Nall the testimony was to the effect that there were no explosives 


used nor blasting done." [Travelers/Corvick Brief at 2]; and that 
“The unequivocal testimony at trial was that there was no blasting 
or explosion of any kind in the area. [Id. at 10.] 

These statements are patently false. An accurate report 
of the testimony would relate that only two of defendant's witnesses, 
defendant Corvick himself, and Jeremiah McCarthy, Inspector for 
the District, testified. But McCarthy denied knowing whether 


explosives or dynamite were used by other companies in the area 


“in s 


[Tr. 361, A.177]; companies which Travelers says were within 
75 feet of the Souza home. [Travelers/Corvick Brief at 8]. No 
other witness testified regarding the use of explosives but a num- 
ber did describe "explosions" they had experienced during the 
sewer project. [Tr. 240, A. 137, e-g.] The testimony on the | 
absence of explosives (chemicals capable of producing explosions), 
even if believed by the jury, would not be determinative of the : 
question "Did an explosion or a series of explosions occur?" 
The absence of one kind of agent capable of producing an event 
does not mean that the event did not occur. 

Appellant submits that the testimony of Corvick, 
McCarthy and other witnesses would have sustained a finding 
that an "explosion," or series of "explosions" within the 
terms of the Policy, occurred causing damage to Mrs. Souza's 
dwelling and its contents. 

One of the most instructive discussions of the meaning 
of the term "explosion" as used in such an insurance policy is 
found in Heffron v. Jersey Ins. Co. of N. Y., 144 F. Supp. 5 


(E.D.-S.C. 1956) aff'd, 242 F. 2d 136 (4th Cir. 1957). In that | 


case a building adjacent to the insured property was destroyed | 


to the accompaniment of a rumble or a roaring sound which 


persisted for some time, as well as considerable noise or series 


of noises variously described as "like a bomb exploding, "' or 
"loud, sharp explosion noise.'' The force of the destruction 
hurled debris onto the insured property and caused considerable 
damage. The Court found that a weakened wall of the adjacent 
building moved outward, dropping the upper floor, and thereby 
forcing the other walls out and the debris onto the insured 
building. In granting judgment for the insured under the 
"explosion" clause of defendant's insuror's policy, the Court 
held that "explosion" includes in its scope a rapid sudden and 
violent relinquishment of energy causing a rupture accompanied 
by a loud noise. [144 F. Supp. at 13]. 

In reaching this conclusion, the Court began by 
observing: 

In construction of insurance contracts it 

must be remembered that the courts 

should not ignore the fact that the primary 

object of all insurance is to insure. [Id. 

at 9]. 
The Court then recited a series of state and federal precedents 


interpreting "explosion": a flywheel bursting from excessive 


speed; severe frost causing trees to explode, or the suddent 


liberation of air from an air gun. [Ibid.] (Defendant 


Corvick admitted extensive use of air hammers close to the 


Souza home.) 


ais 


In affirming, Judge Sobeloff, for the Fourth Circuit, 
agreed that the evidence indicated "'a violent release of energy 
accompanied by a noise." [242 F. 2d at 139] noting: 


The event, as found by the District Judge, 
was a compression and sudden violent 
expansion of air; in other words, a violent 
release of energy causing a rupture, ac- 
companied by noise. [242 F. 2d at 140]. 


In the instant case defendants have themselves conceded 


the elements of "explosion, ''i.e., 

(1) a violent release of energy (1, 100 pounds 
of iron above a wedge propelled against solid 
concrete from a height of three feet fifty times 
per minute); and 

(2) causing a rupture (the consequent violent 
breaking up of the street and sidewalk and 
ultimately the foundations, walls, ceilings and 
floors of the insured dwelling) and finally 

(3) noise (acknowledged by defendants to 
have been intense and prolonged). 

In Heffron, the Court of Appeals concluded simply: 
In fairness, reason, and common usage, the 
work "explosion'' may be used to describe 


such an event, and this is not precluded by 
any exception in the insurance rider. [at 140]. 


In light of the undisputed testimony adduced at trial, 
Appellant submits that Travelers' flat, unqualified, reliance 
on the absence of blasting or explosives, and the trial court's 
concurrence, that "there was no explosion" simply do not square 
with the law. 

In litigation over the meaning of a term in an insurance 
policy, interpretation is often necessary. In the District of 
Columbia, the courts have historically supported liberal inter- 
pretation of insurance contracts in favor of the insured. Yeaton 
v. Fry, 9 U.S. 335, 5 Cranch 335, 3 L. Ed. 117 [U.S. Dist. of 
Col. 1809]; Mitchell v. Potomac Ins. Co. of Georgetown, 16 U.S. 
D.C. 241, affid, 22 S.'Ct. 22, 183 U.S, 42, 46 L. Ed. 74 (1900); 
Charter Oak Fire Ins. Co. v. Gerrity, 86 U.S. App. D.C. 197, 
181 F. 2d 614 (1950) (affirming per curiam, 82 F. Supp. 631) and 
Smith v. Indemnity Ins. Co. of No. Am., 318 F. 2a 266, 115 U.S. 
App. D.C. 295; cert. den, 375 U.S. 904, 84S. Ct. 197 (1963). 

The facts which show "explosion" could have occurred 


in the instant case are these: In addition to the other construction 


companies operating next to Mrs. Souza's home (who may or may 


not have used explosives) defendant Corvick, immediately adjacent 


to the dwelling, used a huge Arrow Tamper to break through the 
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thick concrete pavement in preparation for digging a 14 foot deep 


sewer trench. This machine hydraulically propelled an iron 
wedge and drop weight, weighing more than half a ton from a | 


distance of three feet in the air onto the pavement at the rate of 


fifty (50) times per minute. 


D. 


Burden of Proof 


A precise statement of Appellant's argument regarding 
burden of proof follows: Plaintiff had the burden of proving toss to 
personal property by “explosion. "' Plaintiff also had the burden of 
proving "physical loss" to her dwelling. But Defendant Travelers 
had the burden of proving that the loss shown was excluded, that is, 
that it amounted to "cracking," "shrinking," “bulging, '" etc. not 
inuring from explosion. Plaintiff introduced evidence of gare 
to both personal and real property. As to personal property she 
introduced evidence permitting the inference that ‘explosion" had 
occurred, causing the damage. Even if she had failed (and Appellant 
urges quite the contrary) to prove "explosion, " as to personal one 


such failure would not be dispositive as to the real property damage. 


As to real property damage, plaintiff introduced evidence establishing 
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physical loss to her property (the damage testimony was uncon 
troverted). It was then up to defendant Travelers to show that 
her loss was excluded. Her showing of facts that would support 
the inference of explosion damage to her personalty, could not 
shift defendant's burden of proving exclusion. It did not become 
plaintiff's burden of disprove an exclusion never proved. Plaintiff 
gid, in fact, show that her dwelling loss consisted of more than 
only "settling or cracking" as argued by Travelers [Brief at 17]. 
It is well established that the burden of proving facts 
which permit policy to be avoided under an exclusionary clause 
rests solely with the insurer, once the insured has made out 
a prima facie case establishing loss. [Beaver v. Fidelity Life 


Ins. Assn., 313 F. 24111 (10th Cir. 1963) and Underwriters at 


Lloyds, London v. Cherokee Lab. Inc., 288 F. 2d 95 (10th Cir. 


1961). 

Thus, the question before the District Court on motion 
for directed verdict was whether defendant had overwhelmingly 
shown that all damage to Mrs. Souza's dwelling was ''settling or 


cracking" of walls, etc., not ensuing from explosion. 


Substantial Justice 


Appellee's brief correctly points out that since BSEG USCS 
of the opinion in Safeway Stores v- Fannan, 308 F. 2d 94 (9th Cir. 
1962), Rule 41, F. R. Civ. P., has been amended. The involuntary 
dismissal specifically permitted in a jury case by Rule 41(b) was 
omitted in 1963 in order to avoid overlap and confusion with Rule 50(a). 
Appellant's brief (p. 22) did not cite Fannan for the Drea that 
Rule 41(b) was apposite jn Mrs. Souza's case, but only for the pro- 
position that "There was an alternative for the District Court to choose 
in disposing of the directed verdict motions, and ample precedent for 
its choice.'"' Appellant suggested that the District Court "should have 
sua sponte dismissed the case as to all parties involuntarily, without 
prejudice." Appellant regrets any ambiguity in her brief bate is pleased 
to note that the 1963 amendment of Rule 41(b) did not prectede the relief 


suggested for Mrs. Souza, as Appellee's seem to indicate. The amend- 


ment was not substantive. It merely shifted the attention of judges and 


litigants to the availability of less confusing remedies. In the words of 


the Advisory Committee on the Federal Rules of Civil Procedure 


ek ok kk This [amendment] involves no change 
of substance. It should be noted that the court 
upon a motion for a directed verdict may in 
appropriate circumstances deny that motion 
and grant instead a new trial, or a voluntary 
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dismissal without prejudice under Rule 41(a)(2). 

Report of the Judicial Conference of the U.S., 

Advisory Committee's Note, 31 F.R.D. 623. 

See also 5 Moore's Federal Practice If 41.01 

[14] (2d ed. 1954). 

Appellees! also express concern that, had Mrs. Souza 
been afforded dismissal without prejudice or a new trial, "she 
would have been barred from refiling her action by the three year 
statute of limitations.'' Argument is unsupported, and is, in fact, 


unsupportable with regard to new trial. Were an order for a new 


trial entered, it would have no bearing upon the pleadings, including 


the complaint. The statute of limitations would not even be a con- 


sideration. 


